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FORWARD  TO  PROPOSED  CRIMINAL  CODE 

SUBMITTED  BY 

THE  MONTANA  CRIMINAL  LAW  COMMISSION 
September  20,   1970 

The  Montana  Criminal  Law  Commission  was  created  bv  legisla- 
tive directive  in  1963.  [See  R.C.M.  1947,  Section  94-1001-1,  et  seq.] 
The  Commission  lias  been  chaired  by  Supreme  Court  Justice  Wesley 
Castles  and  has  been  centered  at  the  University  of  Montana  Law 
School  in  Missoula.  The  original  Commission  members  included:  Hon. 
Wesley  Castles;  Prof.  Larry  M.  Elison;  Hon.  Robert  J.  Nelson;  Hon. 
Gardner  Brownlee;  Russell  K.  Fillner,  Esq.;  Prof.  William  F.  Crowley; 
M.  Dean  Jellison,  Esq.;  Charles  F.  Moses,  Esq.;  John  M.  McCarvel, 
Esq.;  Hon.  W.  W.  Lessley;  and  Prof.  Edwin  Briggs.  Louis  Forsell, 
Esq.  represented  the  Attorney  General's  Office. 

Three  members  of  the  original  Commission  have  resigned:  Hon. 
Gardner  Brownless;  Hon.  W.  W.  Lessley;  and  Charles  F.  Moses,  Esq. . 
The  Hon.  Thomas  Dignan ;  Thomas  F.  Joyce,  Esq. ;  Gordon  Hickman 
and  Hon.  Alfred  Coate  were  appointed  to  fill  the  vacancies.  Donald 
Garrity  worked  witli  the  Commission  as  a  representative  of  the  Attor- 
ney General's  office  replacing  Louis  Forsell.  During  the  seven  years 
since  the  Commission  was  created  a  number  of  young  attorneys  em- 
ployed as  Supreme  Court  Law  Clerks  have  assisted  the  Commission, 
these  include :  James  Beck,  Jerome  Loendoerf,  Richard  Heard,  Tony 
Kossler,  Milton  Datsoupolus,  Paul  Miller,  Harry  Endsley,  Diane  Den- 
nis, and  Jack  Lynch.  Th<'  Commission  gratefully  acknowledges  the  work 
of  the  aformentioned  attorneys. 

The  members  of  the  Commission  represent  varied  backgrounds 
in  terms  of  experience,  employment  and  legal  philosophy.  While  there 
is  no  minority  report  there  were  many  disagreements,  many  com- 
promises and  of  necessity  some  majority  vote  conclusions.  The  mem- 
bers of  the  Commission  have  endeavored  to  satisfy  their  conflicting 
points  of  view  without  sacrificing  their  primary  objective  i.e.  to  for- 
mulate a  code  of  criminal  law  that  would  be  an  effective  instrument  of 
social  control.  Fundamental  concepts  of  what  constitutes  criminal  con- 
duct remain  intact.  New  language,  new  concepts  and  new  approaches 
have  been  considered  wherever  deemed  necssary  to  clarify,  to  make  en- 
forcement realistically  possible,  or  to  meet  the  demands  of  a  changed 
technology. 

The  vigorous  discussions,  the  compromises  and  the  long  hours  of 
tedium  resulted  in  many  drafts  and  redrafts.  Ultimately  in  1966  the 
Montana  Criminal  Law  Commission  submitted  a  draft  on  Criminal 
Procedure  which  was  passed  by  the  1967  Montana  State  Legislature. 
The  following  final  draft  is  the  second  phase  of  the  revision  and  in- 
cludes the  substantive  criminal  law  which  is  basically  the  definition 
of  crimes,  hi  addition  the  following  draft  has  renumbered  but  not 
otherwise    changed    the    following   chapters    in    title    95:     Probation, 
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Parole  and  Clemency;  Uniform  Criminal  Extradition  Act;  Interstate 
Agreement  on  Detainers;  Uniform  Act  for  ()nt-of-  State  Parolee  Super- 
vision; Reward  for  Apprehension  of  Fugitives  from  Justice  and  Per- 
sons; Committing  Robbery  on  Certain  Conveyances;  Fines  and  For- 
feitures— Disposal  of;  Impeachment  and  the  sections  on  Pleading, 
Witnesses,  Criminal  Evidence  and  Rights  of  the  Defendant.  The  fol- 
io-wing draft  contains  several  minor  provisions  adding  to  the  1967  Code 
of  Criminal  Procedure. 

The  format  of  the  printed  material  is  designed  for  ultimate  sub- 
mission to  the  Montana  legislature.  Each  section  of  the  proposed  code 
is  line  numbered  and  in  a  type-size  to  conform  to  legislative  require- 
ments. As  a  mechanical  matter,  any  changes  can  be  made  section  by 
section,  prior  to  final  submission.  Included  in  smaller  type  is  the 
source  of  the  section  and  the  Commission  comments  which  we  hope 
will  aid  in  understanding  the  material. 

As  an  appendix  there  is  a  juxtaposed  list  of  the  section  numbers 
of  the  present  criminal  law  and  the  section  numbers  of  the  proposed 
criminal  law.  This  makes  available  an  immediate  cross  reference 
between  the  existing  law  and  the  proposed  law. 

Montana's  present  code  lacks  any  unified  classification  of  offenses 
and  is  difficult  to  use.  It  is  inconsistent,  ancient  and  obsolete  and 
demonstrates  a  desperate  need  in  Montana  for  a  modern  criminal  code. 
The  basic  purpose  to  be  achieved  by  the  proposed  code  is  to  provide 
a  simplified,  comprehensive  and  systematic  body  of  criminal  law  which 
will  serve  as  a  useful  instrument  of  social  control  in  a  modern  com- 
munity. 

The  proposed  criminal  code  as  drafted  has  taken  a  functional 
approach  insofar  as  possible.  After  disposing  of  certain  preliminary 
matters  as  general  purposes  and  principles  of  construction,  applicabil- 
ity, classification  of  offenses  and  time  limitations,  the  code  is  divided 
into  principles  of  liability,  justification  and  exoneration,  inchoate  of- 
fenses, offenses  against  the  person  and  property  and  offenses  against 
public  administration  and  order.  The  proposed  code  eliminates  many 
archaic  and  useless  provisions,  consolidates  many  duplicative  pro- 
visions and  has  endeavored  to  simplify  the  code  and  yet  make  it  more 
comprehensive. 

The  following  draft  has  been  submitted  to  all  members  of  the 
bench  and  liar  of  the  state  for  their  information.  The  draft  will  be 
presented  to  the  Montana  State  Legislature  for  legislative  action  dur- 
ing the  1971  state  legislative  session. 

The  Commission  wishes  to  acknowledge  that  much  of  the  source 
material,  both  statutes  and  comments,  was  taken  from  the  Illinois 
Criminal  Law  Code  Revision.  The  Model  Penal  Code,  and  the  Michi- 
gan, Wisconsin,  and  New  York  Revisions  were  also  relied  upon  in 
drafting  the  sections  and  comments. 

Wesley   Castles 
Associate  Justice, 
Montana  Supreme  Court 
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1  TITLE  94.     MONTANA  CRIMINAL  CODE. 

2  CHAPTER  1:     GENERAL   PRELIMINARY   PROVISIONS 

3  94-101.     SHORT  TITLE. 

4  This  Act  shall  be  known  and  may  be  cited  as  the  "Criminal 

5  Code  of  1970." 

1  94-102.     GENERAL    PURPOSES    AND    PRINCIPLES    OF 

2  CONSTRUCTION. 

3  (1)     The  general   purposes   of  the   provisions  governing  the 

4  definition  of  offenses  are: 

5  (a)  To  forbid  and  prevent  conduct  that  unjustifiably  and 
C)  inexcusably  inflicts  or  threatens  harm  to  individual  or  public 
7     interests; 

«S  (b)  To  safeguard  conduct  that  is  without  fault  from  condem- 
9     nation  as  criminal; 

10  (c)     To  give  fair  warning  of  tin1  nature  of  the  conduct  declared 

11  to  constitute  an  offense; 

12  (d)     To  differentiate  on  reasonable  grounds  between  serious 

13  and  minor  offenses. 

14  (2)     The  rule  of  the  common  law,  that  penal  statutes  are  to  be 

15  strictly  construed,  has  no  application  to  this  code.  All  its  pro- 
lb"  visions  are  to  be  construed  according  to  the  fair  import  of  their 
17     terms,  with  a  view  to  effect  its  object  and  to  promote  justice. 

Source:     RCM  1947,  Sec.  94-101,  111.  1-2 

Comment:  The  object  of  this  section  is  to  collect  certain  of  the  general- 
ly recognized  purposes  of  the  substantive  criminal  law,  to  express  the 
legislative  purpose  of  the  Code  and  provide  a  convenient  reference  for 
the  interpretation  of  its  more  specific  provisions.  Attention  is  directed  to 
the  preventive  considerations,  without  placing  undue  emphasis  upon  any 
one  purpose. 

Various  provisions  of  the  Bill  of  Rights  of  the  Montana  Constitution 
point  out  certain  principles  of  criminal  law,  such  as  trial  by  jury  (Art. 
Ill,  §  23),  searches  and  seizures  (Art.  Ill,  §7),  bail  and  habeas  corpus 
(Art.  Ill,  §§  19,  and  21),  indictment  by  grand  jury  (Art.  Ill,  §  8),  right 
to  counsel,  confrontation,  compelling  of  witnesses,  and  speedy  local  trial 
by  jury  (Art.  Ill,  §  16),  protection  against  self-incrimination  and  double 
jeopardy  (Art.  Ill,  §  18),  and  proper  penalties  (Art.  Ill,  §  20).  The  con- 
stitution has  an  additional  and  more  general  statement  of  purpose  in 
(Art.  Ill,  §  24). 

1  94-103.  APPLICATION  TO  OFFENSES  COMMITTED  BE- 

2  FORE  AND  AFTER  ENACTMFNT. 

3  (1 )     The  provisions  of  this  Code  shall  apply  to  any  offense  de- 

4  fined  in  this  Code  and  committed  after  the  effective  date  thereof. 

5  (2)  Unless  otherwise  expressly  provided,  or  unless  the  con- 
G  text  otherwise  requires,  the  provisions  of  this  Code  shall  govern 
7  the  construction  of  and  punishment  for  any  offense  defined  otit- 
is side  of  this  Code  and  committed  after  the  effective  date  thereof, 
9  as  well  as  the  construction  and  application  of  any  defense  to  a 

10     prosecution  for  such  an  offense. 
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Jl  (3)     The  provisions  of  this  Code  do  not  apply  to  any  offense 

12  defined  out-side  of  this  Code  and  committed  before  the  effective 

1 3  date  thereof.  Such  an  offense  must  be  construed  and  punished  ac- 

14  cording  to  the  provisions  of  law  existing  at  teh  time  of  the  com- 

15  mission  thereof  in  the  same  manner  as  if  this  Code  had  not  been 

16  enacted. 

Source:     N.Y.  Penal  Code,  Sec.  5.05,  See  also  RCM  1947,  Sec.  94-103. 

Comment:  This  section  sets  forth  the  method  of  transition  from  the 
existing  Criminal  Code  to  the  proposed  Criminal  Code,  i.  e.,  all  of  the 
provisions  of  the  proposed  Criminal  Code  apply  only  to  offenses  com- 
mitted after  its  effective  date. 

1  94-104.     OTHER  LIMITATIONS  ON  APPLICABILITY. 

2  (1)     This  Code  does  not  bar,  suspend,  or  otherwise  affect  any 

3  right  or  liability  to  damages,  penalty,  forfeiture,  or  other  remedy 

4  authorized  by  law  to  be   recovered  and  the  civil  injury  is  not 

5  merged  into  the  defense. 

fi  (2)     No  conduct  constitutes  an  offense  unless  it  is  described 

7  as  an  offense  in  this  Code  or  in  another  statute  of  this  state.  How- 

8  ever  this  provision  does  not  affect  the  power  of  a  court  to  punish 

9  for  contempt  or  to  employ  any  sanction  authorized  by  law  for  the 
10  enforcement  of  an  order,  civil  judgment  or  decree. 

Source:     111.  Sec.  1-3,  1-4,  RCM  1947,  Sec.  94-106,  94-108. 

Comment:  This  section  relates  to  a  contention  which  has  been  advanced 
in  various  ways  in  the  United  States  and  England  that  the  victim  of  a 
criminal  offense  should  be  denied  civil  relief  until  he  has  performed  his 
public  duty  to  prosecute  the  offender.  The  English  courts  developed  the 
rule  that  a  civil  action  cannot  be  maintained  until  after  prosecution,  if 
the  offense  involved  is  a  felony. 

Legislatures  in  a  number  of  states  have  resolved  the  problem  by  declar- 
ing the  criminal  and  civil  aspects  to  be  independent. 

Montana  has  had  such  a  statutory  provision  since  1895: 

94-106  The  omission  to  specify  or  affirm  in  this  code  any  lia- 
bility to  damages,  penalty,  forfeiture,  or  other  remedy  by  law, 
and  allowed  to  be  recovered  or  enforced  in  any  civil  action  or 
proceeding  for  any  act  or  omission  declared  punishable  herein, 
does  not  affect  any  right  to  recover  or  enforce  the  same. 
This  appears  to  state  a  prevailing  American  rule  of  evidence  in  civil 
actions. 

Since  the  problem  is  one  of  evidence  in  civil  cases,  it  is  submitted  that 
any  statutory  solution  belongs  properly  in  a  statute  concerning  civil 
evidence  (see  American  Law  Institute  Model  Code  of  Evidence,  Rule  251, 
and  Comment). 

Subsection  (2).  The  purpose  of  this  sub-section  is  to  complete  the  pro- 
cess of  replacing  the  common  law  definitions  of  offenses  with  statutory 
definitions — a  process  which  has  continued  for  many  years,  until  at  pres- 
ent only  a  few  common  law  offenses  remain  in  Montana.  The  present 
Montana  statute  provides: 

94-101     The  rule  of  the  common  law  that  penal  statutes  are  to 
be  strictly  construed  has  no  application  to  this  code.  All  its  pro- 
visions are  to  be  construed  according  to  the  fair  import  of  their 
terms,  with  a  view  to  effect  its  object  and  to  promote  justice. 
However,  the  supression  of  all  common  law  definitions  of  particular  of- 
fenses does  not  mean  that  the  large  mass  of  interpretative  rules  devel- 
oped under  the  common  law  is  superseded;  these  rules  are  a  highly  valu- 
able part  of  our  criminal  law,  and  their  effective  replacement  by  statu- 
tory law  would  be  exceedingly  difficult. 

The  language  that  the  provision  does  not  affect  the  power  of  a  court  to 
"employ  any  sanction  authorized  by  law"  is  meant  to  replace  such  sec- 


tions  as  RCM  Sec.  94-108  "Authority  of  court  martial  preserved — courts 
of  justice  to  punish  for  contempt." 

1  94-105.     CLASSIFICATION  OF  OFFENSES. 

2  (1)     An  offense  defined  by  this  Cod*1  or  by  any  other  statute 

3  of  this  Stato,  for  which  a  sentence  of  death  or  of  imprisonment 

4  or  fine  is  authorized,  constitutes  a  crime.   Offenses  are  classified 

5  as  felonies  or  misdemeanors. 

(1         (2)     An  offense  is  a  felony  if  the  sentence  imposed  upon  con- 

7  viction   is   death   or   imprisonment   in   the   state   prison   for  any 

8  term  exceeding  one  year. 

9  (3)     An  offense  is  a  misdemeanor  if: 

10  (a)     The  sentence  imposed  upon  conviction   is   imprisonment 

11  in  the  county  jail  for  any  term,  or  a  fine,  or  both;  or 

12  (b)     The  sentence  imposed  upon  conviction  is  imprisonment  in 

13  the  state  prison  for  any  term  of  one  year  or  less. 

14  (4)     For  the  determination  of  the  court's  jurisdiction  at  the 

15  commencement  of  the  action  and  for  the  determination  of  the  com- 
16"     commencement  of  the  period  of  limitations,  the  offense  shall  be 

17  designated  a  felony  or  misdemeanor  based  upon  the  maximum  po- 

18  tential  sentence  which  could  be  imposed  by  statute. 

19  (5)     An   offense  defined  by  any  statute   of  this   State  other 

20  than  this  Code  shall  be  classified  as  provided  in  this  Section  and 

21  the  sentence  that  may  be  imposed  upon  conviction  thereof  shall 

22  be  governed  by  this  Code. 

Source:     New.  See  also  RCM  Sees.  94-112,  94-113,  94-114. 

Comment:  This  section  makes  it  clear  that  the  actual  sentence  imposed 
upon  conviction  determines  the  classification  of  the  offense.  By  implica- 
tion, the  section  expresses  the  consensus  of  the  Commission  that  there 
shall  be  no  felony /misdemeanor  distinction  until  the  actual  imposition 
of  sentence  except  for  determination  of  the  court's  jurisdiction  at  the 
commencement  of  the  action  and  for  determination  of  the  commence- 
ment of  the  period  of  limitations.  Although  the  potential  sentence  for 
an  offense  may  exceed  imprisonment  in  the  state  prison  for  a  period  of 
more  than  one  year,  that  offense  is  not  necessarily  deemed  a  felony  up 
to  the  time  of  judgment.  Thus  the  section  is  contra  the  holding  in  State 
v.  Altas,  75  M  547,  551,  244  P.  477  (1926),  in  which  the  Montana  Su- 
preme Court  held  that  the  potential  sentence  determines  the  grade  of  the 
crime.  The  test  for  determining  whether  a  crime  is  a  felony  under  the 
federal  law  is  the  potential  punishment  inflicted  and  not  what  was  ac- 
tually imposed. 

1  94-1 0G.  EFFECT  OF  FORMER  PROSECUTION  AND 

2  MULTIPLE  PROSECUTIONS. 

3  (1)     Definition  of  Terms. 

4  (a)     Same  transaction.    The  term  same  transaction  shall  in- 

5  elude  conduct  consisting  of: 

6  (i)     A  series  of  acts  or  omissions  motivated  by  a  purpose  to 

7  accomplish  a  criminal  objective,  and  necessary  or  incidental   to 

8  the  accomplishment  of  that  objective;  or 

9  (ii)     A  series  of  acts  or  omissions  motivated  by  a  common 

10  purpose  or  plan  and  which  result  in  the  repeated  commission  of 

11  the  same  offense  or  affect  the  same  person  or  the  same  persons 

12  or  the  property  thereof. 

13  (b)     Included  offense.   An  offense  is  an  included  offense  when: 


14  (i)     Tt  is  established  by  proof  of  the  same  or  less  than  all  the 

15  facts  required  to  establish  the  commission  of  the  offense  charged; 

16  or 

17  (ii)     Tt  consists  of  an  attempt  to  commit  the  offense  charged 

18  or  to  commit  an  offense  otherwise  included  therein;  or 

19  (iii)     It  differs  from  the  offense  charged  only  in  the  respect 

20  that  a  less  serious  injury  or  risk  of  injury  to  the  same  person, 

21  property  or  public  interest  or  a  lesser  kind  of  culpability  suffices 

22  to  establish  its  commission. 

23  (2)     Method    of   prosecution    when    conduct   constitutes   more 

24  than  one  offense.    When  the  same  transaction  may  establish  the 

25  commission  of  more  than  one  offense,  a  person  charged  with 
20  such  conduct  may  be  prosecuted  for  each  such  offense.    He  may 

27  not,  however,  be  convicted  of  more  than  one  offense  if: 

28  (a)     One  offense  is  included  in  the  other;  or 

29  (Ii)     One  offense  consists  only  of  a  conspiracy  or  other  form 

30  of  preparation  to  commit  the  other;  or 

31  (c)     Inconsistent  findings  of  fact  are  required  to  establish  the 

32  commission  of  the  offenses;  or 

33  (d)     The  offenses  differ  only  in  that  one  is  defined  to  prohibit 

34  a  designated  kind  of  conduct  generally  and  the  other  to  prohibit 

35  a  specific  instance  of  such  conduct;  or 

36  (e)     The   offense   is  defined  to   prohibit  a  continuing  course 

37  of  conduct  and  the  defendant's  course  of  conduct  was  interrupted, 

38  unless  the  law  provides  that  the  specific  periods  of  such  conduct 

39  constitute  separate  offenses. 

40  (3)     When   prosecution   barred  by  former  prosecution.    Pro- 

41  vided  the  offenses,  if  more  than  one,  were  known  to  the  attorney 

42  prosecuting  upon  sufficient  evidence  to  justify  the  filing  of  an 

43  information  or  the  issuance  of  a  warrant  of  arrest  and  were  con- 

44  summated  prior  to  the  original  charge,  and  provided  the  juris- 

45  diction  and  venue  of  the  several  offenses  lie  in  a  single  court, 

46  a  prosecution  based  upon  the  same  transaction  as  a  former  prose- 

47  cution  is  barred  by  such  former  prosecution  under  the  following 

48  circumstances: 

49  (a)     The  former  prosecution   resulted  in  an  acquittal.    There 

50  is  an   acquittal   if  tin1  prosecution   resulted  in  a  finding  of  not 

51  guilty  by  the  trier  of  fact  or  in  a  determination  that  there  was 

52  insufficient  evidence  to  warrant  a  conviction.   A  finding  of  guilty 

53  of  a  lesser  included  offense  than  the  offense  charged  which  is 

54  subsequently  set   aside   is  an   acquittal  of  the  greater  inclusive 

55  offense  that  was  charged. 

50  (b)     The  former  prosecution  was  terminated,  after  a  complaint 

")7  had  been  filed  on  a  misdemeanor  charge,  after  an  information 

58  had  been  filed  or  an  indictment  found  on  a  felony  charge,  by  a 

59  final  order  or  judgment  for  the  defendant,  which  has  not  been 
00  set  aside,  reversed,  or  vacated  and  which  necessarily  required  a 
(il  determination  inconsistent  with  a  fact  or  a  legal  proposition  that 

02  must  be  established  for  conviction  of  the  offense. 

03  (c)     The  former  prosecution  resulted  in  a  conviction.    There 

04  is  a  conviction  if  the  prosecution  resulted  in: 
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65  (i)     .V  judgment  of  conviction  which  has  not  been  reversed 

66  or  vacated;  or 

67  (ii)     A   verdict  of  guilty  which  has  not  been  set  aside  and 

68  which  is  capable  of  supporting  a  judgment,  so  long  as  failure 

69  to  enter  judgment  was  for  a  reason  other  than  a  motion  of  the 

70  defendant;  or 

71  (iii)     A  plea  of  guilty  accepted  by  the  court,  so  long  as  failure 

72  to  enter  judgment  was  for  a  reason  other  than  a  motion  of  the  de- 

73  fendant. 

74  (d)     The  former  prosecution  was  improperly  terminated.   Fx- 

75  cept  as  provided  in  this  subsection,  there  is  an  improper  term- 

76  ination   of  a  prosecution   if  the  termination  is  for  reasons  not 

77  amounting   to   an   acquittal,   and   it   takes   place   after   the  first 

78  witness  is  sworn  but  before  verdict.    Termination  under  any  of 

79  the  following  circumstances  is  not  improper: 

80  (i)     The  defendant  consents  to  the  termination  or  waives  his 

81  right  to  object  to  the  termination;  or 

82  (ii)     The  trial  court,  in  the  exercise  of  its  discretion,  finds 

83  that  the  termination  is  necessary  because: 

84  (a)     It  is  physically  impossible  to  proceed  with  the  trial  in 

85  conformity  with  law;  or 

86  (b)     There  is  a  legal  defect  in  the  proceedings  which  would 

87  make  any  judgment  entered  upon  a  verdict  reversible  as  a  matter 

88  of  law;  or 

89  (c)     Prejudicial  conduct,  in  or  outside  the  courtroom,  makes 

90  it  impossible  to  proceed  with  the  trial  without  manifest  injustice 

91  to  either  the  defendant  or  the  state;  or 

92  (d)     The  jury  is  unable  to  agree  upon  a  verdict;  or 

93  (e)     False  statements  of  a  juror  on  voir  dire  prevent  a  fair 

94  trial. 

95  (4)     Former  prosecution  in  another  jurisdiction — when  a  bar. 

96  When  conduct  constitutes  an  offense  within  the  concurrent  juris- 

97  diction  of  this  state  and  of  the  United  States  or  another  state  or 

98  of  two  courts  of  separate  and/or  concurrent  jurisdiction  in  this 

99  state,  a  prosecution  in  any  such  other  jurisdiction  is  a  bar  to  a 

100  subsequent  prosecution  in  this  state  under  the  following  circum- 

101  stances: 

102  (a)     The    first   prosecution   resulted   in   an   acquittal   or  in   a 

103  conviction  as  defined  in  subsection  (3)  and  the  subsequent  prose- 

104  cution  is  based  on  an  offense  arising  out  of  the  same  transaction. 

105  ()))     The  former  prosecution  was  terminated,  after  the  com- 

106  plaint  has  been  filed  on  a  misdemeanor  charge,  after  the  infor- 

107  mation  was  filed  or  the  indictment  found,  by  an  acquittal  or  by 

108  a  final  order  or  judgment  for  the  defendant  which  has  not  been 

109  set  aside,  reversed  or  vacated  and  which  acquittal,  final  order 

110  or   judgment   necessarily   required   a   determination   inconsistent 

1 1 1  with  a  fact  which  must  be  established  for  conviction  of  the  offense 

112  of  which   the  defendant   is  subsequently  prosecuted. 

113  (5)     Former  prosecution  before  court  lacking  jurisdiction  or 

114  when   fradulently  procured  by  the  defendant.    A  prosecution  is 

115  not  a  bar  within  the  meaning  of  subsections  (3)  and  (4)  under 

116  any  of  the  following  circumstances: 
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117  (a)     The  former  prosecution  was  before  a  court  which  lacked 

118  jurisdiction  over  the  defendant  or  the  offense;  or 

119  (b)     The  former  prosecution  was  procured  by  the  defendant 

1 20  without  the  knowledge  of  the  proper  prosecuting  officer  or  with 

121  the  purpose  of  avoiding  the  sentence  which  might  otherwise  be 

122  imposed;  or 

123  (c)     The  former  prosecution  resulted  in  a  judgment  of  con- 

124  viction  which  was  held  invalid  in  any  post-conviction  hearing. 

Source:     RCM  Sees.  94-6808.1,  94-6808.2,  6808.3,  94-6808.4  and  94-6808.5. 

1  94-107.     GENERAL  TIME  LIMITATIONS. 

2  (1)     A  prosecution  for  criminal  homicide  may  be  commenced 

3  at  any  time. 

4  (2)*    Except  as  otherwise  provided  in  this  Code,  prosecutions 

5  for  other  offenses  are  subject  to  the  following  periods  of  limi- 

6  tation : 

7  (a)     A  prosecution  for  any  felony  must  be  commenced  within 

8  five   (5)  years  after  it  is  committed; 

9  (b)     A  prosecution   for   a   misdemeanor  must  be  commenced 

10  within  one  year  after  it  is  commenced. 

11  (3)     The  period  prescribed  in  subsection  (2)  is  extended  in  a 

12  prosecution  for  theft  involving  a  breach  of  fiduciary  obligation  to 

13  an  aggrieved  person  as  follows : 

14  (a)     If  the  aggrieved  person  is  a  minor  or  incompetent,  then 

15  during  the  minority  or  incompetency  or  within  one  year  after 

16  the  termination  thereof. 

17  (b)     In  any  other  instance,  within  one  year  after  the  discovery 

18  of  the  offense  by  the  aggrieved  person,  or  by  a  person  who  has 

19  legal  capacity  to  represent  an  aggrieved  person,  or  has  a  legal 

20  duty  to  report  the  offense,  and  is  not  himself  a  party  to  the 

21  offense;  or  in  the  absence  of  such  discovery,  within  one  year 

22  after  the  prosecuting  officer  becomes  aware  of  the  offense. 

23  (4)     An  offense  is  committed  either  when  every  element  occurs, 

24  or  when  the  offense  is  based  upon  a  continuing  course  of  conduct, 

25  at  the  time  when  the  course  of  conduct  is  terminated.  Time  starts 

26  to  run  on  the  day  after  the  offense  is  committed. 

27  (5)     A  prosecution  is  commenced  either  when  an  indictment 

28  is  found  or  an  information  or  complaint  is  filed. 

Source:     RCM  Sees.  94-5701,  94-5702,  and  94-5703;  111.  Sec.  3-5,  3-6. 

Comment:     This  section  describes  the  general  time  limitations  on  prose- 
cutions; the  extension  thereof  under  certain  conditions;  and  the  exclu- 
sion of  certain  periods  in  the  calculation  of  limitations. 
Subsection   (1)   continues  the  present  Montana  provision  that  no  time 
limit  exists  with  respect  to  homicide. 

Subsection  (2)  similarly  preserves  the  present  general  time  limitations 
in  Montana  of  five  (5)  years  for  all  other  felonies  and  one  year  for  mis- 
demeanors. 

Subsection  (3)  is  designed  to  permit  increases  in  the  general  time  limi- 
tations with  respect  to  certain  offenses  which  are  capable  of  being  readi- 
ly concealed  by  the  offender,  from  both  the  victim  and  the  law  enforc- 
ing authorities,  over  substantial  periods  of  time  and  beyond  the  general 
limitations  applicable  to  those  offenses. 

Subsection  (4)  states  the  general  rule  that  the  period  of  limitation  does 
not  start  in  the  case  of  a  "continuing  offense"  until  the  last  act  of  the 
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offense  is  performed.  The  rule  would  be  applicable  to  a  series  of  related 
acts  constituting  a  single  course  of  conduct  extended  over  a  period  of 
time,  often  occuring  in  cases  of  embezzlement,  conspiracy,  bigamous  co- 
habitation, and  nuisance. 

When  the  limitation  period  has  not  run  on  the  offense  charged,  but  has 
run  on  an  offense  included  therein,  the  general  rule  is  that  the  defendant 
cannot  be  convicted  of  the  included  offense,  since  to  hold  otherwise  would 
permit  the  prosecutor,  by  charging  a  more  serious  inclusive  offense  not 
barred  by  the  limitation,  to  circumvent  the  limitation  on  the  lesser  of- 
fense. (State  v.  Chevlin,  284  S.W.  2d  (Mo.)  563  (1955). 
Unless  time  is  a  material  ingredient  in  the  offense  or  in  charging  the 
same,  it  is  only  necessary  to  prove  that  it  was  committed  prior  to  the 
finding  of  the  indictment  or  filing  the  information  or  complaint.  (State 
v.  Rogers,  31  Mont.  1,  4,  77  Pac.  293).  The  general  statute  of  limitations 
applicable  to  misdemeanors  cannot  be  enlarged  beyond  what  its  plain  lan- 
guage imports,  and  whenever  the  exceptions  embodied  in  Sub-section  (3) 
are  invoked,  the  case  must  clearly  and  unequivically  fall  within  them. 
(State  v.  Clemens,  40  Mont.  567,  569,  107  P.  896.) 

1  94-108.     PERIODS  EXCLUDED  FROM  LIMITATION. 

2  The  period  of  limitation  does  not  run : 

3  (1)     During  any  period  in  which  the  offender  is  not  usually 

4  and  publicly  resident  within  this  state  or  is  beyond  the  juris- 

5  diction  of  this  state;  or 

6  (2)     During  any  period  in  which  the  offender  is  a  public  officer 

7  and  the  offense  charged  is  theft  of  public  funds  while  in  public 

8  office;  or 

9  (3)     During  a  prosecution  pending  against  the  offender  for 

10  the  same  conduct,  even  if  the  indictment,  complaint  or  informa- 

11  tion  which  commences  the  prosecution  is  dismissed. 

Source:     RCM  1947,  Sec.  94-5704,  111.  3-7. 

Comment:  Section  94-108  contains  three  exclusions  from  the  period  of 
limitations,  subsection  1  excludes  the  offender  who  is  absent  from  this 
State,  or  absents  himself  from  his  usual  place  of  abode  and  makes  some 
effort  to  conceal  himself. 

Subsection  (3)  is  intended  to  preserve  the  substance  of  the  present  Mon- 
tana provision  which  tolls  the  statute  while  proceedings  are  pending. 
The  phrase  "for  the  same  conduct"  is  broad.  The  main  purpose  is  to 
cover  the  case  in  which  the  initial  prosecution  is  dismissed  because  of  a 
variance  between  allegiation  and  proof. 

1  94-109.     COMPELLING  TESTIMONY;  IMMUNITY  FROM 

2  PROSECUTION. 

3  Before  or  during  trial  in  any  judicial  proceeding  a  justice  of 

4  the  supreme  court  or  judge  of  the  district  court,  upon  request 

5  by  the   attorney  prosecuting  or  counsel  for  the  defense,  may 

6  require  a  person  to  answer  any  question  or  produce  any  evi- 

7  deuce  that  may  incriminate  him.    If  a  person  is  required  to  give 

8  testimony  or  produce  evidence,  in  accordance  with  this  section, 

9  in  any  investigation  or  proceeding  he  cannot  be  prosecuted  or 

10  subjected  to  any  penalty  or  forfeiture,  other  than  a  prosecution 

11  or  action  for  perjury  or  contempt,  for  or  on  account  of  any 

12  transaction,   matter   or   thing  concerning  which  he   testified  or 

13  produced  evidence. 

Source:     New. 

Comment:  The  proposed  section  on  immunity  represents  a  unique  ap- 
proach to  the  problem  of  compeling  evidence  from  a  person  by  granting 


him  immunity  in  return  for  abrogation  of  his  privilege  against  self-in- 
crimination. The  section  differs  in  two  ways  from  the  general  immunity 
statutes  of  many  other  jurisdictions.  First,  the  provision  provides  for 
the  granting  of  immunity  on  request  of  the  prosecution  or  the  defense 
rather  than  just  the  prosecution,  and  second,  immunity  can  be  granted  in 
any  judicial  proceeding  rather  than  just  a  criminal  proceeding. 

Montana  does  not  have  a  general  immunity  statute  by  authorizing  judges 
of  district  and  higher  courts  to  grant  the  immunity  in  any  judicial  pro- 
ceeding. Certainly,  justices  of  the  peace  should  not  be  entrusted  with  this 
power.  The  question  of  when,  or  in  what  kinds  of  investigations  and 
proceedings  immunity  may  be  granted  for  evidentiary  compulsion  pur- 
poses is  succinctly  answered  by  the  use  of  the  language  "in  any  ju- 
dicial proceeding."  A  grand  jury  clearly  falls  within  the  proposed  lan- 
guage; the  decision  that  "grand  jury"  should  not  be  read  into  the  current 
immunity  statute  is  presumably  changed  by  this  provision.  (State  v. 
Saginaw,  124  Mont.  225,  220  P.  2d  1021,  1023.)  However,  a  legislative 
committee  investigation  is  not  intende  dto  be  included  in  the  language. 

1  94-110.     SECTION  CAPTIONS. 

2  Section  captions  are  part  of  this  title. 


1  CHAPTER  2:    GENERAL  PRINCIPLES   OF  LIABILITY 

2  94-201.     GENERAL  DEFINITIONS. 

3  (1)     "Acts"  includes  a  failure  or  omission  to  take  action. 

4  (2)     "Another"  means  a  person  or  persons  as  defined  in  this 

5  Code  other  than  the  offender. 

6  (3)     "Bodily  injury"  means  physical  pain,  illness  or  any  im- 

7  pairment   of  physical   condition   and   includes  mental   illness   or 

8  impairment. 

9  (4)     "Conduct"  means  an  act  or  series  of  acts,  and  the  accom- 

10  panying  mental  state. 

11  (5)     "Conviction"  means  a  judgment  of  conviction  or  sentence 

12  entered  upon  a  plea  of  guilty  or  upon  a  verdict  or  finding  of 

13  guilty  of  an  offense,  rendered  by  a  legally  constituted  jury  or 

14  by  a  court  of  competent  jurisdiction  authorized  to  try  the  case 

15  without  a  jury. 

16  (6)     "Correctional  institution"  means  the  state  prison,  county 

17  or  city  jail,  or  other  institution  for  the  incarceration  or  custody 
IS  of  persons  under  sentence  for  offenses  or  awaiting  trial  or  sen- 

19  tence  for  offenses. 

20  (7)     "Felony"  has  the  same  meaning  specif ied  in  Section  94-1 05. 

21  (8)     "Forcible  felony"  means  any  felony  which  involves  the 

22  use  or  threat  of  physical  force  or  violence  against  any  individual. 

23  (9)     "Government"  includes  any  branch,  subdivision  or  agency 

24  of  the  government  of  the  State  or  any  locality  within  it. 

25  (10)     "Harm"  means  loss,  disadvantage  or  injury,  or  anything 
2fi  so  regarded  by  the  person  affected,  including  loss,  disadvantage 

27  or  injury  to  any  other  person  or  entity  in  whose  welfare  he  is 

28  interested. 

29  (11)     "Human  being"  means  a  prison  who  has  been  born  and 

30  is  alive. 

31  (12)     "Intoxicating    substance"    means    any    dangerous    drug 

32  (within  the  meaning  of  R.C.M.,  1947  Section  54-129)  or  beverage 

33  containing  one-half  of  one  per   centum  or  more   of  alcohol  by 
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34  volume;  provided,  that  the  foregoing  definition  shall  not  extend 

35  to  dealcoholized  wine,  nor  to  any  beverage  or  liquid  produced 
3G  by  the  process  by  which  beer,  ale,  port  or  wine  is  produced,  if 

37  it  contains  less  than  one-half  of  one  per  centum  of  alcohol  by  vol- 

38  ume. 

39  (13)     "Juror"  means  any  person  who  is  a  member  of  any  jury, 

40  including  a  grand  jury,  impaneled  by  any  court  in  this  state  in 

41  any  action  or  proceeding  or  by  any  officer  authorized  by  law  to 

42  impanel  a  jury  in  any  action  or  proceeding.  The  term  juror  also 

43  includes  a  person  who  has  been  drawn  or  summoned  to  attend  as 

44  a  prospective  juror. 

45  (14)     "Knowingly" — A  person  acts  knowingly  with  respect  to 

46  conduct  or  to  a  circumstance  described  by  a  statute  defining  an 

47  offense  when  he  is  aware  of  his  conduct  or  that  the  circumstance 

48  exists.  Equivalent  terms  such  as  "knowing"  or  "with  knowledge" 

49  have  the  same  meaning. 

5U  (15)     "Misdemeanor"  has   the  same  meaning  as   specified  in 

51  Section  94-105. 

52  (16)     "Negligently" — A  person  acts  negligently  with  respect  to 

53  a  result  or  to  a  circumstance  described  by  a  statute  def inmg  an  of- 

54  fense  when  he  disregards  a  risk  of  which  he  should  be  aware  that 

55  the  result  will  occur  or  that  the  circumstance  exists.  The  risk  must 

56  be  of  such  a  nature  and  degree  that  to  disregard  it  involves  a  gross 

57  deviation  from  the  standard  of  conduct  that  a  reasonable  person 

58  would  observe  in  the  actor's  situation.  Gross  deviation  means  a  de- 

59  viation  that  is  considerably  greater  than  lack  of  ordinary  care. 

60  Equivalent  terms  such  as  "negligent"  or  "with  negligence"  have 

61  the  same  meaning. 

62  (17)     "Occupied  structure"  means  any  building,  vehicle  or  other 

63  place  suited  for  human  occupancy  or  night  lodging  of  persons 

64  or  for  carrying  on  business,  whether  or  not  a  person  is  actually 

65  present.  Each  unit  of  a  building  consisting  of  two  or  more  units 
06  separately  secured  or  occupied  is  a  separate  occupied  structure. 

67  (18)     "Offender"  means  a  person  who  has  been  or  is  liable  to 

68  be  arrested,  charged,  convicted  or  punished  for  a  public  offense. 

69  (19)     "Offense"  has  the  same  meaning  specified  in  Section 

70  94-105. 

71  (20)     "Official  detention"  has  the  same  meaning  specified  in 

72  Section  94-7-306(1). 

73  (21)     "Peace  officer"  means  any  person  who  by  virture  of  his 

74  office   or  public  employment  is   vested  by  law  with  a  duty  to 

75  maintain  public  order  or  to  make  arrests  for  offenses  while  act- 

76  ing  within  the  scope  of  his  authority. 

77  (22)     "Person"   includes   an   individual,   business   association, 

78  partnership,  corporation,  government,  or  other  legal  entity,  and 

79  an  individual  acting  or  purporting  to  act  for  or  on  behalf  of  any 

80  government  or  subdivision  thereof. 

81  (23)     "Possession"  is  a  voluntary  act  if  the  offender  knowingly 

82  procured  or  received  the  thing  possessed,  or  was  aware  of  his 

83  control  thereof  for  a  sufficient  time  to  have  been  able  to  termi- 

84  nate  his  control. 
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85  (24)     "Premises"  includes  any  type  of  structure  or  building 

86  and  any  real  property. 

87  (25)     "Property"  means  anything  of  value.  Property  includes, 

88  but  is  not  limited  to,  real  estate,  money,  commercial  instruments, 

89  admission  or  transportation  tickets,  written  instruments  repre- 

90  senting  or  embodying  rights  concerning  anything  of  value,  labor, 

91  or  services,  or  otherwise  of  value  to  the  owner;  things  growing 

92  on  or  affixed  to,  or  found  on  land,  or  part  of  or  affixed  to  any 

93  building;  electricity,  gas  and  water;  birds,  animals  and  fish,  which 

94  ordinarily  are  kept  in  a  state  of  confinement;  food  and  drink; 

95  samples,  cultures,  micro-organisms,  speciments,  records,  record- 
9G  ings,  documents,  blueprints,  drawings,  maps  and  whole  or  partial 

97  copies,  descriptions,  photographs,  prototypes  or  models  thereof, 

98  or  any  other  articles,  materials,  devices,  substances  and  whole 

99  or  partial  copies,  descriptions,  photographs,  prototypes,  or  models 

100  thereof  which  constitute,  represent,  evidence,  reflect  or  record  a 

101  secret  scientific,  technical,  merchandising  production  or  manage- 

102  ment  information,  design  process,  procedure,  formula,  invention 

103  or  improvement. 

104  (26)     "Public  place"  means  any  place  to  which  the  public  or  any 

105  substantial  group  thereof  has  access. 

106  (27)     "Public  servant"  means  any  officer  or  employee  of  gov- 

107  eminent,  including  but  not  limited  to  legislators,  judges  and  fire- 

108  men,  and  any  person  participating  as  a  juror,  advisor,  consultant, 

109  administrator,  executor,  guardian  or  court  appointed  fiduciary; 

110  but  the  term  does  not  include  witnesses.  The  term  public  servant 

111  includes  one  who  has  been  elected  or  designated  to  become  a  pub- 

112  lie  servant. 

113  (28)     "Purposely" — A  person  acts  purposely  with  respect  to 

114  a  result  or  to  conduct  described  by  a  statute  defining  an  offense 

115  if  it  is  his  conscious  object  to  engage  in  that  conduct  or  to  cause 

116  that  result.  Equivalent  terms  such  as  "purpose"  and  ''with  the 

117  purpose"  have  the  same  meaning. 

118  (29)    "Reasonable  belief"  or  "reasonably  believes"  means  that 

119  the  person  concerned,  acting  as  a  reasonable  man,  believes  that 

120  the  described  facts  exist. 

121  (30)     "Recklessly" — A  person  acts  recklessly  with  respect  to  a 

122  result  or  to  a  circumstance  described  by  a  statute  defining  an  of- 

123  fense  when  he  consciously  disregards  a  risk  that  the  result  will 

124  occur  or  that  the  circumstance  exists.  The  risk  must  be  of  such  a 

125  nature  and  degree  that  to  disregard  it  involves  a  gross  deviation 

126  from  the  standard  of  conduct  that  a  reasonable  person  would  ob- 

127  serve  in  the  actor's  situation.  Gross  deviation  means  a  deviation 

128  that  is  considerably  greater  than  lack  of  ordinary  care.  Equivalent 

129  terms  such  as  "recklessness"  and  "with  recklessness"  have  the 

130  same  meaning. 

131  (31)     "Serious  bodily  injury"  means  bodily  injury  which  cre- 

132  ates  a  substantial  risk  of  death  or  which  causes  serious,  perm- 

133  anent  disfigurement,   or   protracted  loss   or  impairment   of   the 

134  function  or  process  of  any  bodily  member  or  organ  and  includes 

135  serious  mental  illness  or  impairment. 
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13G  (32)     "Solicit"  or  "soliciation"  means  to  command,  authorize, 

137  urge,  incite,  request,  or  advise  another  to  commit  an  offense. 

1  :!S  (33)     "Statute"  means  any  Act  of  the  Legislature  of  this  State. 

139  (34)     "Vehicle"  means  any  device  for  transportation  by  land, 

140  water  or  air,  or  mobile  equipment  with  provision  for  transport 

141  of  an  operator, 

142  (35)     "Weapon"   means   an   instrument,   article    or   substance 

143  which,  regardless  of  its  primary  function,  is  readily  capable  of 

144  being  used  to  produce  death  or  serious  bodily  injury. 

1  94-202.    VOLUNTARY  ACT. 

2  A  material  element  of  every  offense  is  a  voluntary  act,  which 

3  includes  an  omission  to  perform  a  duty  which  the  law  imposes 

4  on  the  offender  and  which  he  is  physically  capable  of  performing. 

5  Possession  is  a  voluntary  act  if  the  offender  knowingly  procured 

6  or   received   the   thing  possessed,   or  was  aware   of  his  control 

7  thereof  for  a  sufficient  time  to  have  been  able  to  terminate  his 

8  control. 

Source:  111.  Sec.  4-1,  4-2,  replacing  RCM  Sec.  94-117  on  "Unity  of  act 
and  intent." 

Comment:  The  minimum  elements  of  the  offense  (other  than  one  in 
which  absolute  liability  for  an  act  alone  is  imposed)  are  generally  stated 
to  be  a  certain  voluntary  act  and  a  certain  state  of  mind.  The  present 
Montana  statute,  RCM  Sec.  94-117  provides: 

"In  every  crime  or  public  offense  there  must  exist  a  union  or  joint 
operation  of  act  and  intent,  or  crimnal  negligeince." 
The  word  "act"  is  sometimes  used  loosely  to  describe  not  only  the  per- 
son's physical  movement,  but  also  certain  attendant  circumstances  and 
the  consequence  of  the  movement.  However,  in  the  interest  of  accurate 
expression  these  three  components  should  be  separately  designated,  and 
"act"  should  be  limited  to  the  relevant  physical  movements.  A  further 
narrowing  of  the  use  of  the  term  in  a  criminal  code  arises  from  the  fact 
that  a  muscular  movement  may  be  voluntary  ("willed")  or  involuntary 
— a  physical  reflex  or  compelled  motion  which  is  not  accompanied  by 
the  volition  of  the  person  making  the  motion.  Only  the  voluntary  act 
gives  rise  to  criminal  liability.  In  this  Code,  "act"  is  used  in  this  nar- 
row sense  and  with  the  accompanying  mental  state,  is  referred  to  as 
"conduct."  An  "omission"  to  take  some  action  required  by  law  is  dis- 
tinguished sometimes  from  an  "act,"  since  it  denotes  lack  of  physical 
movement.  However,  an  omission  necessarily  is  defined  by  describing  the 
act  of  commission  which  is  omitted;  and  if  the  distinction  is  made,  then 
the  phrase  "act  or  omission"  must  be  used  each  time  reference  is  made 
to  a  person's  physical  behavior,  unless  the  reference  is  only  to  a  positive 
movement,  or  only  to  the  lack  of  required  movement.  Consequently,  the 
use  of  "act"  to  include  "omission"  seems  reasonable,  and  clearly  is  more 
convenient.  Perkins,  "Negative  Acts  in  Criminal  Law,"  22  Iowa  L.  Rev. 
95  at  107  (1934).  This  usage,  of  course,  does  not  preclude  the  specific 
reference  to  an  omission  when  the  failure  to  perform  a  duty  imposed  by 
law  is  the  substance  of  a  particular  offense.  The  criminal  law  is  con- 
cerned only  with  the  voluntary  phase — the  purposeful  or  negligent 
omission  to  perform  a  duty  which  the  person  is  capable  of  performing. 
Possession  is  another  aspect  of  behavior  which,  while  it  does  not  neces- 
sarily involve  a  physical  movement  is  conveniently  brought  within  the 
definition  of  "act"  when  it  refers  to  maintaining  control  of  a  physical 
object.  Again,  only  the  voluntary  aspect  is  significant  here — a  conscious- 
ness of  purpose,  derived  from  knowlingly  procuring  or  receiving  the 
thing  possessed,  or  awareness  of  control  thereof  for  a  sufficent  time  to 
enable  the  person  to  terminate  his  control.  An  examination  of  the  pres- 
ent Montana  statutory  provisions  prohibiting  possession  indicates  the 
suitability  of  this  usage.  Some  of  the  provisions  in  the  present  law  flatly 
prohibit  possession  of  specified  objects,  without  reference  to  any  accom- 
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panying  mental  state.  (E.g.,  94-3526,  Concealed  firearm;  54-133,  Nar- 
cotics; 94-2404,  Gambling  device;  94-3102,  Machine  gun).  Others  de- 
nounce possession  with  intention  to  accomplish  a  specified  purpose,  such 
as  sale  or  the  commission  of  another  offense.  (E.g.,  94-908,  Burglar's 
tools;  94-3601,  Publications  unfit  for  minors;  94-909,  Deadly  weapon.)  A 
few  analogous  situations  involve  the  ownership  or  possession  of  real 
property  used  for  forbidden  purposes. 

1  94-203.     GENERAL  REQUIREMENTS  OF  CRIMINAL  ACT 

2  AND  MENTAL  STATE. 

3  (1)     A  person  is  not  guilty  of  an  offense,  other  than  an  offense 

4  which  involves  absolute  liability  unless,  with  respect  to  each  ele- 

5  ment  described  by  the  statute  defining  the  offense,  he  acts  while 

6  having  one  of  the  mental  states  described  in  Sections  94-201(14), 

7  94-201  (16),  94-201  ( 28 )  and  94-201  ( 30 ) . 

8  (2)     If  the  statute  defining  an  offense  prescribed  a  particular 

9  mental  state  with  respect  to  the  offense  as  a  whole,  without 

10  distinguishing  among  the  elements  thereof,  the  prescribed  mental 

11  state  applies  to  each  such  element. 

12  (3)     Knowledge  that  certain  conduct  constitutes  an  offense, 

13  or  knowledge  of  the  existence,  meaning,  or  ajDplication  of  the 

14  statute   defining  an   offense,  is  not  an   element   of  the   offense 

15  unless  the  statute  clearly  defines  it  as  such. 

16  (4)     A  person's  reasonable  belief  that  his  conduct  does  not  con- 

17  stitute  an  offense  is  a  defense  if : 

18  (a)     The  offense  is  defined  by  an  administrative  regulation  or 

19  order  which  is  not  known  to  him  and  has  not  been  published  or 

20  otherwise  made  reasonably  available  to  him,  and  he  could  not 

21  have  acquired  such  knowledge  by  the  exercise  of  due  diligence 

22  pursuant  to  facts  known  to  him;  or 

23  (b)     He  acts  in  reliance  upon  a  statute  which  later  is  deter- 

24  mined  to  be  invalid;  or 

25  (c)     He  acts  in  reliance  upon  an  order  or  opinion  of  the  Mon- 

26  tana   Supreme   Court   or  a   United  States  appellate  court  later 

27  overruled  or  reversed;  or 

28  (d)     He  acts  in  reliance  upon  an  official  interpretation  of  the 

29  statute,  regulation  or  order  defining  the  offense,  made  by  public 

30  officer  or  agency  legally  authorized  to  interpret  such  statute. 

31  (5)     If  a  person's  reasonable  belief  is  a  defense  under  sub- 

32  section  (4)  of  this  section,  nevertheless  he  may  be  convicted  of  an 

33  included  offense  of  which  he  would  be  guilty  if  the  law  were  as 

34  he  believed  it  to  be. 

35  (6)     Any  defense  based  upon  this  section  is  an  affirmative 

36  defense  which  the  defendant  must  prove  by  a  preponderance  of 

37  evidence. 

Source:     111.  4-3,  4-8,  MPC  Sec.  204. 

Comment:  The  accurate  description  of  the  mental  states  which  are  ele- 
ments of  the  various  specific  offenses  is  one  of  the  most  difficult  prob- 
lems in  the  preparation  of  a  Criminal  Code. 

In  a  number  of  other  states,efforts  have  been  made  to  simplify  the  de- 
scription of  mental  states,  by  defining  a  small  number  of  terms  and 
using  them  uniformly  throughout  the  criminal  code,  with  appropriate 
qualifying  language  where  necessary  to  describe  accurately  a  particular 
offense. 
Subsection  (2)  offers  a  general  rule  of  interpretation  of  statutory  ref- 
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erences  to  mental  state  in  defining  a  specific  offense.  Often,  a  single 
mental  state  word,  such  as  "knowingly,"  is  placed  in  a  position  where 
grammatically  it  may  apply  to  all  elements  of  the  offense.  To  so  ap- 
ply it  for  the  purpose  of  legal  interpretation  seems  logical,  since  the  pur- 
pose that  it  shall  not  apply  to  certain  elements  of  the  offense  may  be  ex- 
pressed readily  by  a  different  sentence  structure. 

Subsection  (3)  states  the  accepted  rule  that  in  the  absence  of  a  statutory 
requirement,  knowledge  is  not  an  element  of  the  offense.  A  person's 
liability  for  an  offense  does  not  depend  upon  his  knowing  that  his  con- 
duct constitutes  an  offense,  or  knowing  of  the  existence,  meaning,  or 
application  of  the  defining  statute. 

Subsections  (4)  and  (5)  of  this  section  state  the  generally  accepted 
rule  as  to  a  mistake  of  fact  or  law  which  disproves  the  existence  of  the 
mental  state  which  is  an  element  of  the  offense  charged.  The  ignorance 
or  mistake  of  law  recognized  here  is  not  of  course  as  to  the  existence  or 
character  of  the  offense  with  which  the  person  is  charged,  as  stated  in 
subsection  (3),  but  as  to  some  legal  concept  such  as  ownership  of  prop- 
erty, effective  consent,  or  agency,  or  reliance  upon  a  statute  later  held 
unconstitutional,  or  upon  a  court  decision  interpreting  the  law  later  over- 
ruled, or  upon  an  interpretation  of  the  law  by  an  authorized  govern- 
mental official  (the  Attorney-General,  for  instance).  The  rule  is  a  logical 
corollary  of  the  principle  stated  in  94-203  (1),  (2)  and  (3),  requiring 
a  specific  mental  state  as  an  element  of  an  offense  (except  an  offense  in- 
volving absolute  liability);  and  while  Montana  at  present  has  no  statute 
and  only  a  few  scattered  cases  on  this  subject,  a  general  statement  of 
the  rule  aids  in  the  application  of  the  "mental  state"  concept. 
The  second  situation  is  that  of  a  reasonable  reliance  upon  a  statute  later 
determined  to  be  invalid,  or  upon  (3)  a  court  or  (4)  an  authoritative 
statutory  interpretation,  later  determined  to  be  invalid  or  erroneous. 
Clearly,  the  state  should  not  punish  as  criminal,  conduct  which  accord- 
ing to  a  formally  expressed  statement  of  its  duly  authorized  agents,  is 
not  illegal.  Proof  of  the  facts  upon  which  such  a  defense  is  based  should 
not  be  difficult,  nor  should  determination  of  the  reasonableness  of  the 
defendant's  reliance;  and  since  the  enactment  or  interpretation  relied 
upon  would  be  of  a  public  and  official  nature,  collusion  to  avoid  criminal 
liability  seems  unlikely. 

Subsection  (5)  represents  an  effort  to  resolve  a  question  which  arises 
logically  in  the  application  of  the  other  subsections:  when  ignorance 
or  mistake  is  recognized  as  a  defense  in  a  particular  case,  may  the  de- 
fendant be  convicted  of  an  included  offense  committed  which  does  not 
involve  the  mental  state  negatived  by  the  ignorance  or  mistake?  This 
provision  would  permit  such  a  conviction. 

1  94-204.     ABSOLUTE  LIABILITY. 

2  A  person  may  be  guilty  of  an  offense  without  having,  as  to  each 

3  element  thereof,  one  of  the  mental  states  described  in  1)4-201(14), 

4  94-201(16),  94-201(28)  and  94-201(30)  only  if  the  offense  is  punish- 

5  able  by  a  fine  not  exceeding  five-hundred  dollars  ($500),  and  the 

6  statute  defining  the  offense  clearly  indicates  a  legislative  purpose 

7  to  impose  absolute  liability  for  the  conduct  described. 

Source:     111.  Sec.  4-9. 

Comment:  This  section  is  intended  to  establish,  as  an  expression  of 
general  legislative  purpose,  rather  strict  limitations  upon  the  interpre- 
tation that  mental  state  is  not  an  element  of  an  offense,  although  the 
express  language  of  the  provision  defining  the  offense  fails  to  describe 
such  an  element.  Most  of  the  states  have  numerous  provisions  of  this 
type,  imposing  upon  the  courts  the  responsibility  of  determining,  as  to 
each  such  provision,  either  that  mental  state  is  not  an  element,  or 
(particularly  in  the  more  serious  offenses)  that  the  legislature  intended 
that  a  particular  mental  state  be  implied.  (See  the  careful  study  of  the 
Wisconsin  statutes  by  Remington,  "Liability  Without  Fault  Criminal 
Statutes,"  1956  Wis.  L.  Rev.  625.)  Many  of  such  provisions  are  in  leg- 
islation of  a  regulatory  or  public  welfare  nature,  involving  the  sale  of 
specified  kinds  of  property  to  certain  classes  of  persons  or  to  the  public 

—13— 


generally,  the  commission  of  nuisances,  the  violation  of  laws  concerning 
motor  vehicles,  health  and  safety,  and  the  game  laws. 
A  very  unsatisfactory  situation  exists  in  this  State:  numerous  provisions 
appear  which  are  absolute  in  language;  only  a  few  of  them  have  been 
interpreted  as  to  their  mental  state  requirements;  many  of  the  remain- 
der are  felonies,  or  misdemeanors  punishable  by  incarceration  or  severe 
fine;  and  no  adequate  rule  exists  for  determining  whether  a  particular 
provision,  not  yet  interpreted  by  the  courts,  is  to  be  regarded  as  im- 
plying a  mental  state  element  or  as  imposing  absolute  liability.  (The 
usual  methods  of  interpretation  are  summarized  in  Remington,  "Lia- 
bility Without  Fault  Criminal  Statutes,  "1956  Wis.  R.  Rev.  625  at  629 
to  632.) 

Section  94-204  represents  only  a  partial  solution  of  the  problem — a  gen- 
eral restrictive  rule  of  interpretation.  Another  part  of  the  solution  is  in 
the  rephrasing  of  the  Code  provisions  which  define  the  specific  offenses, 
to  indicate  clearly  the  intended  mental  state  elements,  and  the  offenses 
in  which  mental  state,  for  some  cogent  policy  reason,  is  not  an  ele- 
ment. 

Section  94-204  recognizes  the  type  of  offense  which  carries  so  little  cul- 
pability that  incarceration  is  not  a  part  of  the  penalty,  and  the  fine  is 
less  than  five-hundred  ($500).  As  indicated  above,  many  of  the  present 
Montana  code  provisions  which  do  not  express  mental  state  are  in  this 
category,  as  are  many  of  the  penal  provisions  appearing  outside  of  the 
Code.  In  view  of  the  difficulty  of  enforcing  such  provisions  if  mental 
state  must  be  proved  in  each  instance,  the  assumption  seems  proper  that 
in  these  instances  the  omission  of  such  a  requirement  is  intended  to 
create  absolute  liability.  (See  Model  Penal  Code,  Draft  No.  4,  comment 
on  §  2.05  at  p.  145;  Sayre,  "Public  Welfare  Offenses,"  33  Col.  L.  Rev. 
55  at  68  to  72,  78  and  79  (1933.) 

In  addition  to  restricting  absolute  liability  to  offenses  not  punishable  by 
incarceration  or  by  a  fine  of  more  than  five-hundred  ($500).  Section 
94-204  provides  that  even  in  those  offenses  only  a  clearly  indicated  leg- 
islative purpose  to  create  absolute  liability  should  be  recognized,  and  in 
all  other  instances,  a  mental  state  requirement  should  be  implied  as  an 
application  of  the  general  rule  that  an  offense  consists  of  an  act  accom- 
panied bv  a  culpable  mental  state,  as  expressed  in  Section  94-203  (1), 
(2)  and  (3).  (See  Model  Penal  Code,  Draft  No.  4,  comment  on  §  2.05  at 
pp.  145  and  146;  Sayre,  supra,  at  pp.  68  to  72  and  79  to  83.) 

1  94-205.  CASUAL  RELATIONSHIP  BETWEEN  —  CON- 

2  DUCT  AND  RESULT. 

3  (1)     Conduct  is  the  cause  of  a  result  if: 

4  (a)     Without  the  conduct  the  result  would  not  have  occurred; 

5  and 

f>         (b)     Any  additional  casual  requirements  imposed  by  the  spe- 
7     cific  statute  defining  the  offense  are  satisfied. 

(2)     If  purposely  or  knowingly  causing  a  result  is  an  element 
9     of  an  offense,  and  the  result  is  not  within  the  contemplation  or 

10  purpose    of    the    offender,    either    element    can    nevertheless    be 

1 1  established  if: 

12  (a)     The   result  differs  from   that  contemplated  only  in  the 

13  respect  that  a  different  person  or  different  property  is  affected, 

14  or  that  the  injury  or  harm  caused  is  less  than  contemplated;  or 
If)  (b)  The  result  involves  the  same  kind  of  harm  or  injury  as 
1G  contemplated  but  the  precise  harm  or  injury  was  different  or 

17  occurred  in  a  different  way,  unless  the  actual  result  is  too  remote 

18  or  accidental  to  have  a  bearing  on  the  offender's  liability  or  on 

19  the  gravity  of  the  offense. 

20  (3)     If  recklessly  or  negligently  causing  a  particular  result  is 

21  an  element  of  an  offense,  and  the  result  is  not  within  the  risk 

22  of  which  the  offender  is  aware,  or  should  be  aware,  either  element 
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23  can  nevertheless  be  established  if: 

24  (a)     The  actual  result  differs  from  the  probable  result  only 

25  in  the  respect  that  a  different  person  or  different  property  is 
2(i  affected,  or  that  the  actual  injury  or  harm  is  less;  or 

27  (b)     The  actual  result  involves  the  same  kind  of  injury  or  harm 

28  as  the  probable  result,  unless  the  actual  result  is  too  remote  or 

29  accidental  to  have  a  bearing  on  the  offender's  liability  or  on  the 

30  gravity  of  the  offense. 

Source:     See  MPC  Sec.  2.03. 

Comment:  This  section  is  concerned  with  offenses  that  are  so  defined 
that  causing  a  particular  result  is  a  material  element  of  the  offense.  Sub- 
section (l)(a)  treats  but — for  cause  as  the  casuality  relationship  that 
normally  should  be  regarded  as  sufficient.  When  concepts  of  "proximate 
cause"  disassociate  the  offender's  conduct  and  result  of  which  it  was  a 
but-for  cause,  the  reason  always  inheres  in  the  judgment  that  the  actor's 
culpability  with  reference  to  the  result,  i.e.  his  purpose,  knowledge,  reck- 
lessness, or  negligence,  was  such  that  it  would  be  unjust  to  permit  the 
result  to  influence  his  liability  or  the  gravity  of  the  offense.  Problems 
of  this  kind  should  be  faced  as  problems  of  the  culpability  required  for 
conviction  and  not  as  problems  of  causation. 

Subsection  (l)(b)  contemplates  that  the  general  rule  of  (l)(a)  may 
be  unacceptable  when  dealing  with  particular  offenses.  In  this  event  ad- 
ditional casual  requirements  may  be  imposed  explicitly,  such  as  tem- 
poral limitation  with  respect  to  causing  death. 

Subsection  (2)  and  (3)  are  drafted  on  the  theory  that  there  is  a  need 
to  systematize  rules  that  have  developed  when  there  is  a  variance  be- 
tween the  actual  result  and  the  result  sought,  contemplated  or  probable 
under  the  circumstances.  These  subsections  assume  that  liability  requires 
purpose,  knowledge,  recklessness  or  negligence  with  respect  to  the  re- 
sult which  is  an  element  of  the  offense. 

Subsection  (2)(b)  and  (3)(b)  make  no  attempt  to  catalogue  possibilities 
like  intervening  or  concurrent  causes,  etc.  They  set  out  an  ultimate  cri- 
terion, whether  the  result  was  too  accidental  to  have  a  bearing  on  the 
actor's  liability  or  the  gravity  of  the  offense.  Since  the  actor  has  sought 
a  criminal  result  or  has  been  reckless  or  negligent  with  respect  to  that 
result,  he  will  be  guilty  of  some  offense  even  if  he  is  not  held  for  the  ac- 
tual result,  i.e.  attempt,  assault,  etc.  It  is  important  to  free  the  law 
from  the  encrusted  precedents  on  "proximate  causation"  by  offering  a 
principle  that  will  permit  both  courts  and  juries  to  begin  anew  in  fac- 
ing problems  of  this  kind.  There  is  an  advantage  here  that  allows  the 
jury  to  face  the  issue  squarely  with  their  own  sense  of  justice,  i.e.  where 
the  defendant  shoots  his  wife  and  in  the  hospital  she  contracts  a  dis- 
ease and  dies.  Her  death  in  this  case  may  be  thought  rendered  substan- 
tially more  probable  by  the  defendant's  conduct,  as  presumably  he  should 
have  known.  Yet  juries  could  regard  it  as  too  unusual  to  convict  the  de- 
fendant of  murder. 

1  94-206.     ACCOUNTABILITY     FOR     CONDUCT     OF     AN- 

2  OTHER. 

3  A  person  is  responsible  for  conduct  which  is  an  element  of  an 

4  offense,  if  the  conduct  is  either  that  of  the  person  himself,  or 

5  that  of  another  and  he  is  legally  accountable  for  such  conduct  as 

0  provided  in  Section  94-207,  or  both. 

Source:     111.  Sec.  5-1. 

Comment:  This  section  states  the  general  principle  that  criminal  liabil- 
ity is  based  on  conduct  and  that  the  conduct  may  be  that  of  another  per- 
son. 

1  94-207.    WHEN  ACCOUNTABILITY  EXISTS. 
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2  A   person   is   legally   accountable   fur   the  conduct   of  another 

3  when : 

4  (1)     Having  a  mental  state  described  by  the  statute  defining 

5  the  offense,  he  causes  another  to  perform  the  conduct,  regardless 

6  of  tin1  legal  capacity  or  mental  state  of  the  other  person;  or 

7  (2)     The  statute  defining  the  offense  makes  him  so  account- 
's able;  or 

f)  (3)     Either  before  or  during  the  commission  of  an  offense, 

10  and  with  the  purpose  to  promote  or  facilitate  such  commission, 

11  he   solicits,   aids,   abets,   agrees   or   attempts   to  aid,   such   other 

12  person  in  the  planning  or  commission  of  the  offense.    However, 

13  a  person  is  not  so  accountable  if: 

14  (a)     He  is  a  victim  of  the  offense  committed  unless  the  statute 

15  defining  the  offense  provides  otherwise;  or 

16  (b)     Before  the  commission  of  the  offense,  he  terminates  his 

17  effort  to   promote  or  facilitate  such  commission,  and  does  one 

18  of  the  following:  wholly  deprives  his  prior  efforts  of  effective- 
ly) ness  in  such  commission,  or  gives  timely  warning  to  the  proper 

20  law  enforcement  authorities,  or  otherwise  makes  proper  effort  to 

21  prevent  the  commission  of  the  offense. 

Source:     111.  Sec.  5-2. 

Comments:  Section  94-207  is  a  statement  of  principles  of  accessoryship 
although  that  term  is  not  employed  in  the  Code.  It  provides  a  much  ful- 
ler statement  of  applicable  law  in  this  important  field  and,  in  some  re- 
spects, alters  and  modifies  the  existing  law. 

The  existing  statutory  provisions  (94-6423,  94-6425)  have  as  their  pri- 
mary purpose  the  fundamental  modification  of  the  elaborate  common 
law  distinctions  between  principals  in  the  first  degree,  in  the  second  de- 
gree, and  accessories  before  the  fact.  Certain  procedural  consequences  of 
the  common-law  distinctions  are  eliminated  (94-6423).  Section  94-207 
accepts  the  approach  of  the  existing  law  and  endeavors  to  develop  it  in 
full  and  systematic  fashion. 

Subsection  94-207(2)  makes  clear  that  there  may  be  situations  in  which 
a  person  may  be  held  legally  accountable  in  circumstances  not  otherwise 
included  in  Section  94-207,  where  the  particular  statute  under  which  he 
is  prosecuted  so  provides.  In  such  case  the  particular  provision,  of  course, 
prevails.  An  example  of  such  a  statute  might  be  one  imposing  vicarious 
criminal  liability  on  a  tavern  owner  for  the  act  of  an  employee  resulting 
in  sale  of  liquor  to  a  minor. 

Subsection  (3)  is  a  comprehensive  statement  of  liability  based  on  coun- 
seling, aiding  and  abetting  and  the  like,  which  includes  those  situations 
that,  at  common  law,  involve  he  liability  of  principals  in  the  second  de- 
gree and  accessories  before  the  fact.  It  will  be  observed  that  liability 
under  this  subsection  requires  proof  of  a  "purpose  to  promote  or  facili- 
tate .  .  .  commission  of  the  substantive  offense."  Moreover,  "conspiracy" 
between  the  actor  and  defendant  is  not  of  itself  made  the  basis  of  ac- 
countability for  the  actor's  conduct,  although  the  acts  of  conspiring  may 
in  many  cases  satisfy  the  particular  requirements  of  this  subsection. 
(See,  e.g.,  Pinkerton  v.  United  States,  328  U.S.  640,  66  S.  CT.  1180,  90 
L.  Ed.  (1946),  Commentary,  A.L.I.,  Model  Penal  Code  Tent,  Draft  No.  1, 
1953,  20-26.) 

Subsection  (3)  (a)  and  (b)  state  certain  principles  for  relieving  a  per- 
son from  accountability  for  the  conduct  of  another  who  would  otherwise 
fall  under  the  prior  provisions  of  subsection  (b).  Subsection  (3)  (a) 
states  that  the  person  who  is  a  "victim"  of  the  criminal  act  does  not,  un- 
less the  particula  rstatute  so  states,  share  the  guilt  of  the  actor.  This 
is  true  even  though  the  person  is  a  "willing"  victim  and  counseled  com- 
mission of  the  crime.  Thus,  a  victim  of  a  blackmail  plot  who  pays  over 
money,  even  though  he  "aids"  the  commission  of  the  crime,  or  the  girl 
under  age  of  consent  in  statutory  rape,  even  though  she  solicited  the 
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criminal  act,  are  not  deemed  guilty  of  the  substantive  offense.  In  many 
situations,  the  scope  of  criminal  liability,  if  extended  in  this  fashion, 
might  make  law  enforcement  more  difficult.  In  any  event,  subsection 
(3)  (a)  does  not  prevent  the  extension  of  liability  to  such  persons  by 
provision  in  the  particular  statutes  if  this  is  desired.  Thus,  if  it  be  de- 
eded that  a  bribe-taker  should  be  treated  as  guilty  of  bribery,  this  can 
be  provided  in  the  bribery  section.  All  that  is  done  in  these  provisions  is 
to  state  the  rule  that  persons  falling-  under  subsection  (3)  (a)  are  not 
guilty  if  there  is  no  specific  provision  to  the  contrary. 

Subsection  (3)(b)  poses  the  question:  What  can  a  peson  do  who  has 
aided  and  abetted,  under  the  prior  provisions  of  subsection  (3)  to  re- 
lieve himself  of  liability  for  the  substantive  crime?  It  appears  desirable 
to  provide  some  escape  route,  if  for  no  other  reason  than  to  provide  an 
inducement  for  disclosure  of  crimes  before  they  occur  and  efforts  to  pre- 
vent commission  of  crimes.  The  problem  here  should  be  distinguished 
from  the  question  in  the  law  of  conspiracy  as  to  what  actions  are  re- 
quired for  a  person  to  dissociate  himself  from  a  conspiratorial  agree- 
ment. 

To  obtain  this  release  from  liability  the  person  must  terminate  his  af- 
firmative efforts  to  facilitate  commission  of  the  crime.  In  addition,  it  is 
provided  that  he  may  be  relieved  if  he  is  able  wholly  to  deprive  his  con- 
tributions to  the  commission  of  an  offense  of  their  effectiveness.  If  a 
timely  warning  is  given  the  police,  the  person  should  be  relieved  even  if 
through  negligence  or  act  of  God  the  police  fail  to  prevent  the  crime. 
Finally,  a  general  clause  "otherwise  makes  proper  effort  to  prevent  com- 
mission of  the  offense"  is  included.  This  will  require  interpretation,  but 
judicial  interpretation  should  be  aided  by  the  purposes  of  the  subsection. 
Accessories  to  crime  are  still  recognized  as  punishable  under  Montana 
law,  but  the  accessories  referred  to  in  Section  94-207  are  accessories 
after  the  fact.  Accessories  before  the  fact  are  treated  as  principals. 
(State  v.  DeWolfe,  29  M  415,  423,  74  P  1084,  overruled  on  other  grounds 

in  State  v.  Penna,  35  M  535,  546,  90  P  787). 

The  knowledge  that  a  crime  is  about  to  be  committed  does  not  make  the 
accused  an  accomplice.  (State  v.  Mercer,  114  M  142,  149,  133  P  2d  358.) 
One  who  knows  a  felony  has  been  committed,  but  does  nothing  to  conceal 
it  or  habor  or  protect  the  offender,  is  not  an  accessory  to  the  commis- 
sion of  that  felony.  (State  v.  McComas,  85  M  428,  433,  278  P  993.) 

1  94-20S.  SEPARATE  CONVICTION  OF  PERSON  AC- 

2  COUNT  A  BLR. 

3  A  person  who  is  legally  accountable  for  the  conduct  of  another 

4  which  is  an  element  of  an  offense  may  he  convicted  upon  proof 

5  that  the  offense  was  committed  and  thai  he  was  so  accountable, 
G  although  the  other  person  claimed  to  have  committed  the  offense 
7  has  not  been  prosecuted  or  convicted,  or  has  been  convicted  of  a 
S  different  offense  or  is  not  amenable  to  justice,  or  lias  been 
9  acquitted. 

Source:     111.  Sec.  5-3. 

Comment:  Section  94-208  completes  the  task  of  eliminating  the  com- 
mon-law consequences  of  categorizing  accomplices  into  accessories  be- 
fore the  fact  and  principals  in  the  second  degree.  In  most  respects  this 
has  already  been  accomplished  in  Montana  law  by  virtue  of  (94-6423.) 
To  be  sure,  inconsistent  verdicts  of  .iiiries  produce  a  problem.  It  is  clear, 
however,  that  at  common-law  if  two  persons,  both  principals  in  the  first 
degree,  are  tried  separately  and  one  is  acquitted,  the  state  is  not  pre- 
cluded from  proceeding  to  trial  and  obtaining  a  conviction  of  the  second. 
Since  the  effort  of  the  Code  is  to  eliminate  the  common-law  distinctions 
between  the  various  persons  who  may  be  guilty  of  the  substantive  of- 
fense, the  provision  in  Section  94-208  seems  clearly  required. 
The  so-called  accessory  after  the  fact  presents  an  entirely  different 
range  of  problems.  He  does  not  share  in  the  substantive  liability  of  the 
person  he  aids.  Consequently,  his  act  is  basically  a  distinct  offense 
against  public  authority. 
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1         94-209.     RESPONSIBILITY. 


■  i 


(1  )     No  person  is  capable  of  committing  any  offense  unless  lie 

3  had  attained  Ins  sixteenth  birthday  at  the  time  the  offense  was 

4  committed. 

5  (2)     A  person  who  is  in  an  intoxicated  or  drugged  condition 

6  is   criminally   responsible   for   conduct   unless   such  condition  is 

7  involuntarily  produced  and  deprives  him  of  his  capacity  to  appre- 

8  ciate  the  criminality  of  his  conduct  or  to  conform  his  conduct  to 

9  the   requirements  of  law.    An   intoxicated  or  drugged  condition 

10  may  be   taken    into   consideration   in   determining  the   existence 

11  of  a  mental  state  which  is  an  element  of  the  offense. 

Source:     RCM  1947,  Sees.  94-201(1),  94-119(1);  111.  Sec.  6-3. 

Comment:  Chapter  5  of  Title  95,  Competency  of  the  Accused,  completes 
the  coverage  of  this  section.  Paragraph  (1)  is  adapted  from  the  present 
94-201(1).  The  Commission  decided  to  prohibit  prosecutions  against  any- 
one over  the  age  of  sixteen. 

Paragraph  (2)  is  taken  from  111.  Sec.  6-3.  This  imposes  a  stricter  limi- 
tation than  the  present  94-119(1).  Instead  of  involuntary  intoxication 
being  a  defense  it  is  necessary  for  the  accused  to  also  prove  that  he  was 
thereby  made  mentally  incompetent.  The  second  sentence  of  paragraph 
(2)  makes  it  clear  that  intoxication  is  no  defense  but  is  merely  a  fact 
which  the  jury  can  consider  in  determining  the  existence  of  a  particular 
mental  state.  When  drunkness  has  proceeded  so  far  as  to  render  the  ac- 
cused incapable  of  forming  the  particular  mens  rea  required  for  the  of- 
fense, the  defendant  is  entitled  to  be  acquitted  on  that  charge.  The  sec- 
tion proposes  no  change  in  the  substantive  law  as  to  intoxication  but 
states  the  governing  principle  in  a  more  intelligible  form,  and  provides 
additionally,  for  a  drugged  condition. 

1  94-210.     CRIMINAL    RESPONSIBILITY    OF    CORPORA- 

2  TIONS. 

3  (1)     A  corporation  may  be  prosecuted  for  the  commission  of 

4  an  offense  if,  but  only  if: 

5  (a)     The  offense  is  a  misdemeanor,  and  is  defined  by  Sections 

6  94-6-308,  94-6-309,  94-6-312,  94-6-313,  94-6-314,  94-8-201',  94-8-202, 

7  94-8-203,  94-8-301,  94-8-302,  94-8-303,  94-8-304,  94-8-305,  94-8-306 

8  of  this  Code,  or  is  defined  by  another  statute  which  clearly  indi- 

9  cates  a  legislative  purpose  to  impose  liability  on  a  corporation; 

10  and  an  agent  of  the  corporation  performs  the  conduct  which  is 

11  an  element  of  the  offense  while  acting  within  the  scope  of  his 

12  office  or  employment  and  in  behalf  of  the  corporation,  except 

13  that  any  limitation  in  the  defining  statute,  concerning  the  cor- 

14  poration's    accountability    for    certain    agents    or   under    certain 

15  circumstances,  is  applicable;  or 

16  (It)     The  commission  of  the  offense  is  authorized,  requested. 

17  commanded,  or  performed,  by  the  board  of  directors  or  by  a  high 

18  managerial  agent  who  is  acting  within  the  scope  of  his  employ- 
1!)     ment  in  behalf  of  the  corporation. 

20  (2)     A  corporation's  proof,  by  a  preponderance  of  the  evidence, 

21  that  the  high  managerial  agent  having  supervisory  responsibility 

22  over  the  conduct  which  is  the  subject  matter  of  the  offense  exer- 
2.'!     cised  due  diligence  to  prevent  the  commission  of  the  offense,  is  a 

24  defense   to  a   prosecution   for  any  offense  to  which  subsection 

25  (1)   (a)  refers,  other  than  an  offense  for  which  absolute  liability 

26  is    imposed.    This   subsection    is    inapplicable  if  the   legislative 
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27  purpose  of  the  statute  defining  the  offense;  is  inconsistent  witli 

28  the  provisions  of  this  subsection. 

29  (3)     For  the  purposes  of  this  section: 

30  (a)     "Agent"  means  any  director,  officer,  servant,  employee, 

31  or  other  person  who  is  authorized  to  act  in  behalf  of  the  cor- 

32  poration. 

33  (b)     "High  managerial  agent1'  means  an   officer  of  the  cor- 

34  poration,  or  any  other  agent  who  has  a  position  of  comparable 

35  authority  for  the  formulation  of  corporate  policy  or  the  super- 
3f>  vision  of  subordinate  employees  in  a  managerial  capacity. 

Source:     111.  5-4. 

Comment:  Section  94-210  deals  with  the  criminal  responsibility  of  pri- 
vate corporate  bodies. 

Subsection  (l)(a)  deals  with  the  corporate  liability  for  offenses  of  the 
misdemeanor  category,  such  other  offenses  as  may  be  expressly  included, 
and  those  which  clearly  indicate  a  legislative  purpose  to  impose  corpo- 
rate liability  where  the  offense  is  defined  by  a  statute  not  included  in 
the  Criminal  Code.  Here  the  problem  relates  principally  to  offenses  that 
might  be  denominated  "regulatory  crimes."  In  dealing  with  offenses  of 
this  character,  the  broadest  scope  of  liability  is  provided.  The  corporation 
is  made  criminally  responsible  for  criminal  conduct  performed  by  any 
corporate  employee  acting  within  the  scope  of  his  office  or  employment 
and  in  behalf  of  the  corporation.  The  chief  justification  for  such  broad 
liability  in  this  class  of  cases  is  to  provide  an  inducement  for  high  man- 
agerial officers  in  the  corporation  to  supervise  the  behavior  of  minor 
employees  in  such  way  as  to  avoid  criminal  conduct  on  the  part  of  cor- 
porate employees.  In  many  of  the  regulatory  offenses,  the  corporation 
which  violates  a  criminal  statute  is  not  confronted  by  the  threat  of  tort 
liability  growing  out  of  the  same  act.  Thus,  if  the  corporation  is  re- 
quired to  file  a  corporate  report  and  fails  to  do  so,  the  liability  it  will 
suffer  may  only  be  criminal  liability.  These  provisions,  of  course,  do 
not  in  any  way  relieve  the  individual  corporate  employees  from  criminal 
liability  for  their  own  acts.  In  many  cases,  criminal  prosecution  directed 
to  the  guilty  individual  will  prove  more  effective  in  enforcing  the  regu- 
latory policy  of  the  statute.  There  may  be  times,  however,  in  which, 
while  it  is  clear  that  someone  in  the  corporate  employ  has  committed 
the  criminal  act,  it  may  be  impossible  to  identify  the  particular  em- 
ployee guilty  of  criminal  behavior.  In  such  case,  the  only  sanction  avail- 
able is  the  imposing  of  a  fine  on  the  corporate  body.  There  may  also 
be  cases  in  which  the  criminal  act  is  committed  by  a  corporate  employee 
of  a  foreign  corporation  residing  outside  the  jurisdiction.  In  such  a  situa- 
tion, again,  the  only  feasible  course  open  to  the  Montana  prosecutor 
may  be  a  criminal  indictment  against  the  corporation. 
Since,  however,  the  major  purpose  of  subsection  (l)(a)  is  to  induce  due 
diligence  on  the  part  of  managerial  personnel  to  prevent  criminal  con- 
duct on  the  part  of  corporate  employees,  it  seems  appropriate  to  permit 
the  corporation  to  defend  by  proof  that  the  criminal  conduct  occurred 
despite  the  exercise  of  due  diligence  on  the  part  of  supervisory  person- 
nel. Consequently,  subsection  (2)  provides  that  proof  of  due  diligence  is 
a  defense  to  the  criminal  charge  against  the  corporation.  The  persuasive 
burden,  in  this  case,  is  placed  upon  the  corporate  defendant.  This  is  true 
because  the  facts  relating  to  due  diligence  are  peculiarly  in  the  posses- 
sion of  the  defendant  and  because  an  undue  burden  would  be  placed  upon 
the  prosecution  in  many  cases  if  it  were  required  affirmatively  to  show 
that  the  supervisory  personnel  failed  to  exercise  due  diligence.  This  de- 
fense is  further  qualified  by  the  provision  that  if  the  statute  in  ques- 
tion clearly  intends  that  the  defense  of  due  diligence  should  not  be  avail- 
able to  the  corporation,  the  particular  provision  of  the  statute  shall  pre- 
vail over  the  language  of  subsection   (2). 

Subsection  (1)  (b)  relates  to  the  scope  of  liability  of  corporations  for 
criminal  offenses  of  the  more  serious  character.  It  provides,  in  ef- 
fect, that  when  a  corporation  is  indicted  for  a  felony  such  as  embezzle- 
ment, involuntary  manslaughter,  and  the  like,  the  corporation  may  not 
be  held  liable  unless  the  criminal  conduct  was  performed  or  participated 
in  by  the  Board  of  Directors  or  by  a   high-managerial  agent.  The  re- 
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striction  on  the  scope  of  corporate  liability  in  this  class  of  cases  is  justi- 
fied by  the  consideration  that  before  the  stigma  of  serious  criminality 
attaches  to  a  corporate  body,  the  conduct  should  involve  someone  close 
to  the  center  of  corporate  power.  Moreover,  in  these  cases,  the  argu- 
ment for  the  necessity  of  corporate  fines  to  stimulate  diligent  supervi- 
sion of  minor  employees  is  considerably  less  persuasive.  This  is  true  be- 
ceause  most  of  the  serious  felonies  also  involve  the  posibility  of  corpo- 
rate tort  liability  and  this  possibility  ordinarily  provides  sufficient  in- 
ducements for  the  exercise  of  proper  supervision  by  managerial  offi- 
cials. The  restriction  of  corporate  liability  in  the  case  of  serious  felonies 
to  acts  of  participating  high-managerial  officials  is  supported  by  the 
case  law  of  certain  American  states  and  appears  to  be  consistent  with 
the  English  law  on  the  same  point,  (e.g.,  People  v.  Canadian  Fur 
Trappers,  248  N.Y.  159,  161  N.E.  455  (1928);  Rex.  v.  I.C.R.  Haulage 
Ltd.  [1944]  1  K.B.  551;  Welsh,  "The  Criminal  Liability  of  Corporations," 
62  L.  Q.  Rev.  345  (1946).  The  definitions  of  "agent"  and  "high-mana- 
gerial agent"  defies  precise  definition  because  of  the  infinite  variations 
in  the  organizational  schemes  of  corporate  bodies.  The  definition  here 
provided,  however,  is  probably  more  precise  than  that  which  has  emerged 
from  the  case  law.  (See  especially,  People  v.  Canadian  Fur  Trappers, 
248  N.Y.  159,  161  N.E.  455  (1928). 

1  94-211.  ACCOUNTABILITY  FOR  CONDUCT  OF  CORPOR- 

2  ATION. 

3  (1)     A  person  is  legally  accountable  for  conduct  which  is  an 

4  element  of  an  offense  and  which,  in  the  name  or  in  behalf  of  a 

5  corporation,  he  performs  or  causes  to  be  performed,  to  the  same 
f>  extent  as  if  the  conduct  were  performed  in  his  own  name  or 
7  behalf. 

S         (2)     An  individual  who  has  been  convicted  of  an  offense  by 

9  reason  of  his  legal  accountability  for  the  conduct  of  a  corporation 

10  is  subject  to  the  punishment  authorized  by  law  for  an  individual 

11  upon  conviction  of  such  offense,  although  only  a  lesser  or  dif- 

12  ferent  punishment  is  authorized  for  the  corporation. 

Source:     111.  Sec.  5-5. 

Comment:  Section  94-211  deals  with  some  related  problems  of  the  lia- 
bility of  individual  corporate  officers.  The  proposition  expressed  in  sub- 
section (1)  makes  clear  that  an  individual  acting  for  a  corporation  is 
fully  responsible  for  his  own  criminal  acts  and  is  punishable  accordingly. 
The  principle,  while  probably  not  stated  heretofore  in  statutory  form, 
has  been  universally  accepted  in  the  cases  since  the  earliest  period  of 
corporate  development.  (Anonymous,  12  Mod.  559,  88  Eng.  Rep.  517 
(1701).  And  see  1  Blackstone,  Commentaries  (1765)  476). 
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1  CHAPTFR  3 


JUSTIFTABLF  USE  OF  FORCE :  EXONERATION. 


3  94-301.     DEFINITIONS. 

4  (1)     "Forcible  felony"  means  any  felony  which  involves  the 

5  use  or  threat  of  physical  force  or  violence  against  any  individual. 
(>  (2)     "Force  likely  to  cause  death  or  great  bodily  harm"  within 

7  the  meaning  of  this  chapter  includes  hut  is  not  limited  to: 

8  (a)     The  firing  of  a  firearm  in  the  direction  of  a  person,  even 
!)  though  no  purpose  exists  to  kill  or  inflict   great  bodily  harm; 

10  and 

11  (b)     The  firing  of  a  firearm  at  a  vehicle  in  which  a  person  is 


12     riding. 
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Source:     111.  Sec.  7-8. 

Comment:  This  section  is  intended  to  make  clear  the  status  of  the  prac- 
tice of  firing  in  the  direction  of  a  person  fleeing  from  arrest,  either  on 
foot  or  in  a  vehicle,  although  the  circumstances  are  not  such  that  the 
officer  is  authorized  to  use  deadly  force  to  prevent  defeat  of  the  arrest. 
While  firing  into  the  air  without  endangering  the  offender's  safety  is 
undoubtedly  permissible,  firing  so  close  to  him  that  his  safety  is  endan- 
gered is  the  use  of  deadly  force,  which  can  be  justified  only  in  the  cir- 
cumstances in  which  the  officer  is  authorized  to  use  deadly  force.  (See 
Perkins,  "The  Law  of  Arrest,"  25  Iowa  L.  Rev.  201  at  270,  288,  289 
(1940);  Note,  "Use  of  Deadly  Force  in  Preventing  Escape  of  Fleeing  Mi- 
nor Felon,"  34  N.  Car.  L.  Rev.  122  (1955). 

In  making  a  lawful  arrest  a  person  must  only  use  "all  necessary  and 
reasonable"  force  if  the  person  to  be  arrested  either  flees  or  forcibly 
resists.  RCM  1947,  95-602,  Method  of  Arrest.  If  the  officer  unnecessarily 
assaults  him,  he  is  liable  for  such  assault. 

1  94-302.     USE  OF  FORCE  IN  DEFENSE  OF  PERSON. 

2  A  person  is  justified  in  the  use  of  force  or  threat  to  use  force 

3  against  another  when  and  to  the  extent  that  he  reasonably  be- 

4  lieves  that  such  conduct  is  necessary  to  defend  himself  or  another 

5  against  such  other's  imminent  use  of  unlawful  force.    However, 

6  he  is  justified  in  the  use  of  force  which  is  intended  or  likely 

7  to  cause  death  or  great  bodily  harm  only  if  he  reasonably  believes 

8  that  such  force  is  necessary  to  prevent  imminent  death  or  great 

9  bodily  harm  to  himself  or  another,  or  to  prevent  the  commission 
10  of  a  forcible  felony. 

Source:     111.  Sec.  7-1. 

Comment:  The  law  of  self-defense  has  been  interpreted  in  a  large  num- 
ber of  judicial  decisions,  agreeing  in  principle  though  differing  some- 
what in  defining  the  borderlines  such  as  the  minimum  situation  in  which 
the  use  of  deadly  force  may  be  authorized.  (The  history  of  self-defense 
is  traced  in  Perkins,  "Self-Defense  Re-examined,"  1  U.C.L.A.  L.  Rev. 
133  at  137  to  142  (1954.)  This  section  presents  the  general  rule  as  to  de- 
fense of  person  contemplating  the  simplest  and  probably  most  com- 
mon situation — that  in  which  a  person  who  has  done  nothing  to  pro- 
voke the  use  of  force  against  himself  is  confronted  immediately  with 
unlawful  force  under  such  circumstances  that  he  believes  that  he  must 
use  force  to  defend  himself,  and  his  belief  is  reasonable.  This  statement 
contains  several  propositions: 

(1)  The  person  must  not  be  the  aggressor  (the  situation  considered  in 
94-305); 

(2)  The  danger  of  harm  must  be  a  present  one,  not  merely  threatened 
at  a  future  time,  or  without  the  present  ability  of  carrying  out  the 
threat; 

(3)  The  force  threatened  must  be  unlawful — either  criminal  or  tortious; 

(4)  The  person  must  actually  believe  that  the  danger  exists,  that  his  use 
of  force  is  necessary  to  avert  the  danger,  and  that  the  kind  and  amount 
of  force  which  he  uses  is  necessary;  and 

(5)  His  belief,  in  each  of  the  aspects  described,  is  reasonable  even  if 
it  is  mistaken.  The  privilege  extends  to  the  protection  not  only  of  the 
person  using  the  force,  but  of  another  individual  unlawfully  threatened 
with  harm;  and  in  determining  whether  the  use  of  force  is  necessary, 
the  person  need  not  consider  whether  the  danger  might  be  avoided  if  he 
were  to  give  up  some  legal  right  or  privilege.  If  the  person  under  these 
circumstances  uses  only  non-deadly  force  for  protection,  no  further  legal 
restriction  appears  to  be  necessary.  (See  Perkins,  supra,  at  pp.  133  to 
137.) 

However,  the  privilege  of  using  force  likely  to  cause  death  or  great 
bodily  harm  (often  called  deadly  force)  requires  further  restriction — a 
limitation  to  the  situation  in  which  the  force  imminently  threatened  ap- 
parently will  cause  death  or  great  bodily  harm,  or  in  which  a  violent  of- 
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fense  is  being  committed  which  in  its  nature  involves  serious  risk  of 
great  bodily  harm,  such  as  rape,  robbery,  burglary,  arson  or  kidnapping. 
The  question  which  has  had  the  most  attention  here  is  whether  the  per- 
son so  threatened  is  obliged  to  retreat  as  far  as  he  safely  can  before  re- 
sorting to  deadly  force. 

Section  94-302  is  intended  to  codify  the  existing  Montana  principles  of 
defense  of  the  person.  The  last  clause  of  94-302  recognizes  the  privilege 
of  using  deadly  force  to  prevent  the  commission  of  a  serious  offense  if 
its  nature  involves  or  threatens  personal  violence. 

Under  the  existing  Montana  principles  of  defense  of  the  person,  the  test 
of  the  right  of  self-defense  is  to  be  measured  by  what  a  reasonable  per- 
son would  have  done  under  like  or  the  same  circumstances.  (State  v. 
Houk,  34  M  418,  423,  87  P  175.)  A  person  attacked  may  act  upon  the  ap- 
pearances as  they  present  themselves  to  him  and  may  even  kill  his  at- 
tacker, though  not  in  actual  peril,  if  the  circumstances  were  such  that  a 
reasonable  man  would  be  justified  in  acting  the  same  way.  Further,  a 
person  attacked  with  apparent  murderous  intent  need  not  retreat  and 
seek  a  place  of  safety  before  using  deadly  force  on  his  attacker.  (State 
v.  Merk,  53  M  454,  460,  164  P  655.)  However,  whether  the  circumstances 
attending  a  homicide  claimed  to  have  been  committed  in  self-defense, 
were  such  as  to  justify  a  defendant's  fears,  as  a  reasonable  person,  in 
the  belief  that  he  was  in  imminent  danger  of  losing  his  life  or  suffering 
great  bodily  harm  at  the  hands  of  the  deceased,  is  a  question  of  fact 
for  the  jury;  bare  fear  of  an  assault  not  being  sufficient  to  justify 
the  killing.  (State  v.  Harkins,  85  M  585,  602,  281  P  551.) 

1  94-303.     USE   OF  FORCE  IN  DEFENSE  OF  OCCUPIED 

2  STRUCTURE. 

3  A  person  is  justified  in  the  use  of  force  or  threat  to  use  force 

4  against  another  when  and  to  the  extent  that  he  reasonably  believes 

5  that   such   conduct   is   necessary   to   prevent   or   terminate;  such 

6  other's  unlawful  entry  into  or  attack  upon  an  occupied  structure. 

7  However,  he  is  justified  in  the  use  of  force  which  is  intended  or 

8  likely  to  cause  death  or  great  bodily  harm  only  if: 

9  (1)     The  entry  is  made  or  attempted  in  a  violent,  riotous,  or 

10  tumultuous  manner,  and  he  reasonably  believes  that  such  force 

11  is  necessary  to  prevent  an  assault  upon,  or  offer  of  personal 

12  violence  to  him  or  another  then  in  the  occupied  structure;  or 

13  (2)     He  reasonably  believes  that  such  force  is  necessary  to 

14  prevent    the    commission    of   a   forcible   felony   in   the   occupied 

15  structure. 

Source:     111.  Sec.  7-2. 

Comment:  This  aspect  of  justification  seems  to  be  rather  well-settled: 
a  person  may  prevent  or  repel  with  force  another's  unlawful  entry  into 
a  dwelling,  whether  the  dwelling  is  occupied  by  the  person  using  such 
force  or  by  someone  else,  and  whether  the  trespasser  uses  force  or  en- 
ters without  force;  but  the  use  of  deadly  force  is  limited  to  the  situa- 
tions of  the  violent  or  forcible  felony,  and  the  violent  entry  with  ap- 
parent threat  of  personal  violence  to  someone  in  the  occupied  struc- 
ture. The  reasonable-belief  and  no-retreat  principles  apply. 

In  Monana  in  the  present  statute  (94-2513(2),  killing  "in  the  defense 
of  habitation"  is  justified  "against  one  who  manifestly  intends  and  en- 
deavors, in  a  violent  riotous  or  tumultuous  manner,  to  enter  the  habita- 
tion of  another  for  the  purpose  of  offering  violence  to  any  person  there- 
in*" and  the  provisions  concerning  "bare  fear"  and  "fears  of  a  reason- 
able person"  apply  as  in  the  defense  of  the  person.  (94-2514) 

There  is  no  present  statute  on  the  use  of  force  in  defense  of  occupied 
structure  when  homicide  is  not  involved,  other  than  the  general  94- 
605(3)   which  applies  to  all  property. 
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1  94-304.  USE  OF  FORCE  IN  DEFENSE  OF  OTHER  PROP- 

2  ERTY. 

3  A  person  is  justified  in  the  use  of  force  or  threat  to  use  force 

4  against  another  when  and  to  the  extent  that  he  reasonably  be- 

5  lieves  that  such  conduct  is  necessary  to  (prevent  or  terminate  t 

6  such  other's  trespass  on  or  other  tortious  or  cHmrnirnhTerfererice 

7  with  either  real  property  (other  than  an  occupied  structure)  or 

8  personal  property,  lawfully  in  his  possession  or  in  the  posses- 

9  sion  of  another  who  is  a  member  of  his  immediate  family  or 

10  household  or  of  a  person  whose  property  he  has  a  legal  duty 

11  to  protect.    However,  he  is  justified  in  the  use  of  force  which  is 

12  intended  or  likely  to  cause  death  or  great  bodily  harm  only  if  he 

13  reasonably  believes  that  such  force  is  necessary  to  prevent  the 

14  commission  of  a  forcible  felony. 

Source:     111.  Sec.  7-3. 

Comment:  The  general  principles  of  justification  concerning  the  de- 
fense of  person  and  occupied  structure  are  applicable  to  a  limited  extent 
to  the  defense  of  real  property  other  than  an  occupied  structure,  and  per- 
sonal property  lawfully  in  the  person's  possession  (or  the  possession  of 
certain  other  persons):  he  may  use  force  which  he  reasonably  believes 
to  be  necessary  to  protect  the  property,  but  he  may  not  use  deadly  force 
except  to  prevent  the  commission  of  a  forcible  felony. 
94-304  is  intended  mainly  to  state  the  existing  Montana  principles  con- 
cerning defense  of  property,  using  language  similar  to  that  of  sections 
94-302  and  94-303  where  applicable.  However,  this  section  would  limit  the 
right  of  a  person  to  use  force  in  preventing  a  trespass  upon  or  inter- 
ference with  another  person's  property,  to  the  situation  in  which  that 
other  person  is  either  a  member  of  the  immediate  family  or  household 
of  the  person  using  the  preventive  force,  or  is  a  person  whose  property 
the  person  using  the  preventive  force  has  a  legal  duty  to  protect.  The 
private  person  right  to  arrest  one  who  commits  or  attempts  a  criminal 
offense  in  his  presence,  RCM  1947,  95-609,  95-611  together  with  the  pro- 
visions authorizing  the  use  of  force  in  making  arrests,  95-602  seems  suf- 
ficient for  this  situation. 

RCM  1947,  94-5213(2)  permits  justifiable  homicide  where  only  property 
is  involved  on  the  same  grounds  as  if  it  were  a  habitation.  This  section  is 
more  limited. 

1  94-305.    USE  OF  FORCE  BY  AGGRESSOR. 

2  The  justification  described  in  the  preceding  sections  of  this 

3  chapter  is  not  available  to  a  person  who: 

4  (1)     Is  attempting  to  commit,  committing,  or  escaping  after 

5  the  commission  of  a  forcible  felony;  or 

fi  (2)     Initially  provokes  the  use  of  force  against  himself,  with 

7  the  purpose  to  use  such  force  as  an  excuse  to  inflict  bodily  harm 

8  upon  the  assailant ;  or 

9  (3)     Otherwise  initially  provokes  the  use  of  force  against  him- 

1 0  self,  unless : 

11  (a)     Such  force  is  so  great  that  he  reasonably  believes  that 

12  he  is  in  imminent  danger  of  death  or  great  bodily  harm,  and  that 

13  he  has  exhausted  every  reasonable  means  to  escape  such  danger 

14  other  than  the  use  of  force  which  is  likely  to  cause  death  or  great 

15  bodily  harm  to  the  assailant;  or 

16  (b)     In  good  faith,  he  withdraws  from  physical  contact  with 

17  the  assailant  and  indicates  clearly  to  the  assailant  that  he  desires 

18  to  withdraw  and  terminate  the  use  of  force,  but  the  assailant 

19  continues  or  resumes  the  use  of  force. 
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Source:     111.  Sec.  7-4. 

Comment:  Each  of  the  preceding  sections  of  this  chapter  has  assumed 
that  the  person  using  force  in  defense  has  not  committed  an  unlawful 
act  which  has  inspired  the  use  or  threat  of  force  against  him,  and  has 
not  otherwise  provoked  such  force.  This  section  concerns  the  much  more 
limited  right  which  a  person  has  to  defend  himself,  when  he  has  commit- 
ted such  an  unlawful  act  or  otherwise  provoked  such  force.  In  general 
he  has  no  right  of  defense  if  he  is  attempting  or  committing  a  forcible 
felony,  or  is  escaping  after  committing  it;  or  if  he  has  deliberately  pro- 
voked the  use  of  force  against  himself,  purposely  to  use  that  force  as 
an  excuse  to  harm  his  assailant.  Only  a  completed  withdrawal,  followed 
by  a  new  encounter  initiated  by  the  other  person,  will  reinstate  his  right 
of  defense.  (See  Perkins,  "Self-Defense  Re-examined,"  1  U.C.L.A.  L. 
Rev.  133  at  147  (1954.)  However,  if  he  voluntarily  engaged  in  a  fight 
or  in  some  other  manner,  by  words  or  actions,  provokes  the  use  of  force 
against  himself  which  apparently  will  not  involve  the  use  of  deadly  force, 
but  unexpectedly  is  threatened  with  deadly  force,  he  has  a  qualified  right 
to  protect  himself  by  using  deadly  force:  first,  he  must  use  any  method 
which  is  reasonably  available  to  him  to  avoid  the  use  of  such  force — 
"retreat  to  the  wall,"  as  the  qualification  sometimes  is  expressed. 
Subsection  (3)  concerns  all  other  instances  of  provocation,  outlining  the 
two  situations  in  which  the  aggressor's  right  of  self-defense  is  rein- 
stated. The  first  is  that  which  obtains  when  the  aggressor,  not  using 
deadly  force  is  suddenly  confronted  with  deadly  force  and  has  retreated, 
as  he  reasonably  believes,  to  the  practicable  limit  but  nevertheless  rea- 
sonably believes  that  he  must  use  deadly  force  to  prevent  death  or  great 
bodily  harm  to  himself. 

The  second  situation  is  that  in  which  the  aggressor  in  good  faith  with- 
draws from  the  conflict  and  effectively  communicates  to  the  victim  his 
intention  to  withdraw,  but  the  victim  continues  or  resumes  the  conflict: 
the  condition  then  should  be  regarded  as  reversed,  the  initial  aggressor 
becoming  the  victim.  This  second  situation  applies  only  to  the  use  of  non- 
•  deadly  force  in  self-defense. 

Under  existing  Montana  law,  if  the  party  using  deadly  force  and  claim- 
ing self-defense  was  the  initial  assailant,  he  must  have  in  good  faith, 
endeavored  to  decline  any  further  struggle  before  the  killing  was  done, 
otherwise  he  cannot  invoke  self-defense.  (State  v.  Merk,  53  M  454,  460, 
164  P  655.) 

1  94-306.     USE  OF  FORCE  TO  PREVENT  ESCAPE. 

2  (1)     A  peace   officer  or  other  person  who  has  an  arrested 

3  person   in  his  custody  is  justified  in  the  use  of  such  force  to 

4  prevent  the  escape  of  the  arrested  person  from  custody  as  he 

5  would  be  justified  in  using  if  he  were  arresting  such  person. 

(i  (2)     A  guard  or  other  peace  officer  is  justified  in  the  use  of 

7  force,  including  force  likely  to  cause  death  or  great  bodily  harm. 

8  which  he  reasonably  believes  to  be  necessary  to  prevent  the  escape 

9  from   a   correctional    institution   of  a   person   whom   the   officer 

10  reasonable   believes  to  lie  lawfully  detained   in   such  institution 

11  under  sentence  for  an  offense  or  awaiting  trial  or  commitment 

12  for  an  offense. 

Source:     111.  Sec.  7-9. 

Comment:  The  attempt  of  a  person  who  either  is  in  custody  after  his 
arrest  and  before  he  is  placed  in  confinement,  or  is  in  a  place  of  confine- 
ment, to  escape,  clearly  requires  the  authorization  of  force  necessary  to 
recapture  him,  but  presents  the  question  of  the  proper  use  of  deadly 
force  if  that  is  necessary  to  prevent  his  escape.  This  section  concerns 
that  matter  only,  and  not  the  use  of  force  which  is  justifiable  in  making 
the  original  arrest. 

The  usual  statement  seems  to  be  that  a  person  lawfully  arrested  or  con- 
fined may  be  killed  if  that  is  necessary  to  prevent  escape;  and  no  dis- 
tinction is  drawn  between  a  felon  and  any  other  offender. 


The  recapture  situation  thus  must  be  evaluated  in  the  same  manner  as 
if  it  were  an  original  arrest,  and  whether  deadly  force  may  be  used  to 
prevent  an  escape  does  not  depend  upon  whether  such  force  might  have 
been  authorized  at  the  time  the  original  arrest  of  the  person  was  made. 
If  the  offense  for  which  the  person  was  arrested  was  not  a  forcible 
felony,  but  the  offender  then  was  armed  with  a  deadly  weapon,  deadly 
force  might  have  been  used  to  prevent  the  defeat  of  this  arrest.  How- 
ever, if  in  fact  he  was  effectively  arrested  and  disarmed  and  now  at- 
tempts to  escape  unarmed  and  without  threatening  death  or  great  bodily 
harm  to  anyone,  deadly  force  to  prevent  his  escape  is  not  authorized. 
Conversely,  if  he  was  not  armed  or  otherwise  dangerous  when  arrested, 
but  in  attempting  to  escape  he  commits  a  forcible  felony,  or  seizes  an 
officer's  gun  and  threatens  to  shoot  anyone  who  opposes  his  escape, 
deadly  force  may  be  used  to  prevent  the  escape. 

Subsection  (2)  concerns  escape  from  a  place  of  confinement,  as  dis- 
tinguished from  personal  custody  after  arrest.  Here,  other  persons  are 
likely  to  be  in  the  same  position  of  legal  restraint  as  the  one  attempting 
to  escape  and  may  be  encouraged  by  a  successful  escape  to  make  a  simi- 
lar attempt  either  immediately  or  at  a  latter  time.  Also,  a  guard  or  other 
person  in  charge  of  prisoners  cannot  be  expected  to  know  the  history  of 
each  prisoner  whether  his  offense  was  a  forcible  felony  or  whether  he 
is  likely  to  endanger  the  lives  of  others  if  his  escape  is  successful.  In 
addition,  the  sudden  and  unexpected  nature  of  an  escape  from  confine- 
ment leaves  the  guard  no  time  to  investigate  into  the  person's  possession 
of  a  deadly  weapon;  in  view  of  the  often  desperate  nature  of  an  es- 
cape of  his  kind,  the  prisoner  can  be  expected  to  use  any  deadly  force 
which  he  finds  available.  Consequently,  a  less  restrictive  rule  as  to  the 
use  of  deadly  force  to  prevent  escape  seems  logical  with  respect  to  a 
guard,  as  compared  with  the  rule  concering  a  personal  custodian  after 
the  arrest  but  before  the  confinement  of  an  offender  or  suspect. 

1  94-307.     USE  OE  FORCE  BY  PARENT. 

2  A  parent  or  an  authorized  agent  of  any  parent  or  a  guardian, 

3  master,  or  teacher  is  justified  in  the  use  of  such  force  as  is  rea- 

4  sonable  and  necessary  to  restrain  or  correct  his  child,  ward,  ap- 

5  prentice  or  pupil. 

Source:     RCM  1947,  94-605(4). 

Comment:  This  is  a  re-wording  of  the  present  94-605(4).  However 
"reasonable  and  necessary"  was  substituted  for  "reasonable  in  manner 
and  moderate  in  degree." 

1  94-308.     PRIVATE  PERSON'S  USE  ( )F  FORCE  TN  RESIST- 

2  ING  ARREST. 

3  A  person  is  not  authorized  to  use  force  to   resist  an   arrest 

4  which  he  knows  is  being  made  either  by  a  peace  officer  or  by  a  pri- 

5  vate  person  summoned  and  directed  by  a  peace  officer  to  make  the 

6  arrest,  even  if  he  believes  that  the  arrest  is  unlawful  and  the  ar- 

7  rest  in  fact  is  unlawful. 

Source:     111.  Sec.  7-7. 

Comment:  94-308  states  a  corollary  to  the  justification  accorded  to  an 
officer  or  deputy  in  using  force  to  make  an  arrest,  even  if  the  arrest, 
without  his  knowledge,  is  unlawful;  the  person  arrested  is  not  privileged 
to  resist  the  arrest  with  force.  This  provision  is  a  deterrent  to  the  re- 
sort to  force  by  such  a  person,  upon  his  own  conclusion  that  the  ar- 
rest is  unlawful  in  perference  to  the  use  of  the  methods  provided  by 
law  for  obtaining  his  release  and  redress  for  the  unlawful  arrest.  Such 
resort  to  force  only  invites  the  officer  to  use  greater  force  to  accomplish 
the  arrest,  which  he  believes  to  be  lawful,  and  the  officer  usually  is 
the  better  prepared  to  use  force.  The  public  interest  in  discouraging 
violence  and  insisting  upon  the  use  of  peaceable  methods  of  obtaining  re- 
lease from  unlawful  arrest  clearly  outweighs  the  recognition  of  the  feel- 
ing of  the  individual.   (This  was  the  view  of  the  Uniform   Arrest  Act, 
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§  6:  see  Warner,  "The  Uniform  Arrest  Act,"  28  Va.  L.  Rev.  316  at  330, 
331  (1942).)  A  partial  recognition  of  the  inadvisability  of  sanctioning 
resistance  in  the  case  of  an  unlawful  arrest  appears  in  the  rule  that  a 
person  who  kills  an  officer  attempting  an  unlawful  arrest  is  not  justi- 
fied, but  is  guilty  of  manslaughter  rather  than  murder,  in  the  absence 
of  express  malice.  (1  Wharton's  Criminal  Law  (12th  ed.)  §§  542  and 
853;  1  Bishop  on  Criminal  Law  (9th  ed.)  §  868  and  1  Bishop's  New 
Criminal  Procedure  (2d  ed.)   §  162.) 

1  94-309.  EXECUTION  OF  DEATH  SENTENCE. 

2  A  public  servant  who,  in  the  exercise  of  his  official  duty,  puts 

3  a  person  to  death  pursuant  to  a  sentence  of  a  court  of  competent 

4  jurisdiction,  is  justified  if  he  acts  in  accordance  with  the  sentence 

5  pronounced  and  the  law  prescribing  the  procedure  for  execution 

6  of  a  death  sentence. 

Source:     111.  Sec.  7-10. 

Comment:  This  section  states  an  obvious  aspect  of  justification  for 
homicide.  It  is  included  for  the  sake  of  completeness,  and  because  it  is 
one  of  the  more  commonly  described  statutory  instances  of  justification. 
Section  94-309  is  intended  to  state  the  essentials  of  the  present  provision 
in  language  similar  to  that  of  the  other  sections  of  this  chapter.  How- 
ever, in  view  of  the  deliberate  nature  of  the  homicide,  the  explicit  legal 
instructions  concerning  the  execution  and  the  much  more  relaxed  time 
element  involved  in  an  execution  as  compared  with  self-defense,  arrest, 
or  escape,  no  need  exists  for  recognizing  a  reasonable  but  mistaken  be- 
lief of  the  executioner  as  to  his  authority  for  or  method  of  performing 
his  duty.  (The  classic  example  of  the  executioner's  deviation  from  his 
authority  is  the  old  English  case  in  which  a  sheriff  was  held  not  justified 
in  accomplishing  an  execution  by  the  beheading  of  a  criminal,  when  the 
warrant  directed  execution  by  hanging.  Herberd's  Case,  Y.Z.  35  Hen.  6, 
PI.  2  (1457);  and  see  Beale,  "Justification  for  Injury,"  Harv.  L.  Rev.  553 
at  561  (1928);  4  Blackstone  CoCmm.  (7th  ed.)  179  and  404.) 

1  94-310.     COMPULSION. 

2  A  person  is  not  guilty  of  an  offense,  other  than  an  offense 

3  punishable  with  death,  by  reason  of  conduct  which  he  performs 

4  under  the  compulsion  of  threat  or  menace  of  the  imminent  in- 

5  fliction  of  death  or  great  bodily  harm,  if  he  reasonably  believes 
G  that  death  or  great  bodily  harm  will  be  inflicted  upon  him  if  he 

7  does  not  perform  such  conduct. 

Source:     111.  Sec.  7-11. 

Comment:  Compulsion,  coercion,  or  duress  is  another  long-recognized 
basis  for  finding  a  person  not  guilty  of  an  offense  charged,  although 
his  conduct  appears  to  be  within  the  definition  of  the  offense.  The  justi- 
fication does  not  extend  to  action  under  threat  of  damage  to  property,  or 
of  injury  less  than  great  bodily  harm  or  even  of  death  or  great  bodily 
harm  which  is  not  imminent;  but  the  person's  reasonable  fear  of  immi- 
nent death  or  great  bodily  harm  if  mistaken,  is  within  the  principle. 
(See  1  Bishop  on  Criminal  Law  (9th  ed.)  §§  346  to  348.) 
This  established  type  of  formulation  has  been  critized.  However,  to 
broaden  the  defense  to  accord  completely  with  the  "free  will"  theory 
would  be  to  invite  rountine  contentions  of  some  kind  of  pressure,  such  as 
"threats  of  harm  to  property,  reputation,  health,  general  safety,  and 
to  acts  done  under  the  orders,"  with  accompanying  assertion  of  indi- 
vidual personality  weakness.  (Newman  and  Weitzer,  supra,  at  334.  Prof. 
Wharton,  after  stating  the  established  restrictions  upon  the  defense, 
comments: 

'It  would  be  a  most  dangerous  rule  if  a  defendant  could  shield  him- 
self from  prosecution  for  crime  by  merely  setting  up  a  fear  from 
or  because  of  threat  of  a  third  person."  (1  Wharton's  Criminal  Law 
(19th  ed.),  §  384.) 
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1  94-311.     ENTRAPMENT. 

2  A  person  is  not  guilty  of  an  offense  if  his  conduct  is  incited 

3  or  induced  by  a  public  servant,  or  his  agent  for  the  purpose  of  ob- 

4  taining  evidence  for  the  prosecution  of  such  person.  However,  this 

5  Section  is  inapplicable  if  a  public  servant  or  his  agent,  merely  af- 
G  fords  to  such  person  the  opportunity  or  facility  for  committing  an 

7  offense  in  furtherance  of  criminal  purpose  which  such  person  has 

8  originated. 

Source:     111.  Sec.  7-12. 

Comment:  The  defense  of  entrapment  generally  follows  the  rule  stated 
by  the  majority  in  the  Sorrells  case,  (See  "The  Doctrine  of  Entrapment 
and  Its  Application  in  Texas,"  9  S.W.L.J.  456  (1955);  Note,  9  U.  of  Pitt. 
L.  Rev.  299  (1948);  Note,  28  N.Y.U.L.  Rev.  1180  (1953)  recognizing 
three  principal  elements:  (1)  The  idea  of  committing  an  offense  origi- 
nates, not  with  the  suspect,  but  with  the  enforcement  authorities,  who 
(2)  actively  encourage  the  suspect  to  commit  the  offense,   (3)  for  the 

purpose  of  obtaining  evidence  for  his  prosecution. 

Most  of  the  cases  in  which  entrapment  has  been  alleged  involved  a 
course  of  conduct,  resulting  apparently  in  repeated  offenses  of  the 
same  type  or  in  a  continuing  offense,  such  as  violation  of  the  Medical 
Practice  Act,  illegal  sale  of  liquor  or  narcotics  or  explosives,  larceny,  and 
ticket  scalping.  The  defense  has  been  recognized  as  proper  not  only  when 
the  person  alleged  to  have  incited  the  offense  was  a  government  officer 
or  agent,  but  also  when  he  was  an  investigator  privately  hired  and  act- 
ing without  contact  with  law  enforcement  authorities. 

1  94-312.     AFFIRMATIVE  DEFENSE. 

2  A  defense  of  justifiable  use  of  force,  based  on  the  provisions 

3  of  this  Chapter  is  an  affirmative  defense. 

Source:     111.  Sec.  7-14. 

Comment:  A  defense  based  upon  any  of  the  provisions  of  this  Chapter 
is  an  affirmative  defense,  and  if  not  put  in  issue  by  the  prosecution's 
evidence,  the  defendant,  to  raise  it  as  an  issue,  must  present  some  evi- 
dence thereon. 


1  CHAPTER  4:   INCHOATE  OFFENSES 

2  94-401.     SOLICITATION. 

3  (1)     A  person  commits  the  offense  of  solicitation  when,  with 

4  the  purpose  that  an  offense  be  committed,  he  commands,  encour- 

5  ages  or  requests  another  to  commit  that  offense. 

6  (2)     A  person  convicted  of  solicitation  shall  be  punished  not 

7  to  exceed  the  maximum  provided  for  the  offense  solicited. 

Source:     111.  Sec.  8-1;  See  R.C.M.  1947  Sec.  94-204. 

Comment:  Solicitation  is  not  now  a  statutory  offense  in  Montana,  but 
since  94-204  provides  that  any  person  counseling,  advising  or  encourag- 
ing children  under  14  years,  lunatics,  or  idiots,  to  commit  any  offense 
shall  be  prosecuted  and  punished  the  same  as  if  he  had  committed  the 
offense,  it  seems  desirable  to  retain  solicitation  as  an  offense  in  the  tra- 
ditional triad  of  inchoate  offenses  as  other  states  have  done.  In  all 
cases  the  actor  must  have  the  requisite  "purpose"  of  "promoting  or  fa- 
cilitating" commission  of  an  offense. 

Subsection  (2)  provides  the  same  penalty  for  solicitation  as  is  imposed 
for  the  principal  offense  solicited,  fine  or  imprisonment,  except  that  the 
maximum  penalty  for  solicitation  shall  not  exceed  the  present  maximum 
penalty  under  94-401. 
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1  94-402.     CONSPIRACY. 

2  (1)     A  person  commits  the  offense  of  conspiracy  when,  with 

3  the  purpose  that  an  offense  be  committed,  he  agrees  with  another 

4  to  the  commission  of  that  offense. 

5  (2)     It  shall  not  be  a  defense  to  conspiracy  that  the  person  or 

6  persons  with  whom  the  accused  has  conspired: 

7  (a)     Has  not  been  prosecuted  or  convicted;  or 

S  (b)     Has  been  convicted  of  a  different  offense;  or 

9  (c)     Is  not  amendable  to  justice;  or 

10  (d)     Has  been  acquitted;  or 

1 1  (e)     Lacked  the  capacity  to  commit  the  offense. 

12  (3)     A  person  convicted  of  the  offense  of  conspiracy  shall  be 

13  punished  not  to  exceed  the  maximum  sentence  provided  for  the 

14  offense  which  is  the  object  of  the  conspiracy.    No  person  may 

15  be  convicted  of  conspiracy  to  commit  an  offense  unless  an  act 
1G  in  furtherance  of  such  agreement  has  been  committed  by  him 
17  or  by  a  co-conspirator. 

Source:     111.  Sec.  8-2;  See  RCM  1947,  Sees.  94-1101,  94-7211. 

Comment:  Section  94-402  provides  for  several  changes  in  the  law  of 
conspiracy  in  Montana. 

The  purpose  element  in  conspiracy  often  proved  elusive  and  difficult  to 
identify  because  it  is  easily  confused  with  the  purpose  element  involved 
in  the  principal  offense  which  is  the  object  of  the  conspiracy.  However, 
the  very  nature  of  the  offense  requires  a  purpose  separate  and  distinct 
from  the  purpose  required  in  a  prosecution  for  the  principal  offense 
which  is  the  object  of  the  conspiracy.  Since  an  agreement  (by  words, 
acts  or  understanding)  is  required,  there  must  be  (1)  a  purpose  to  agree, 
and  the  agreement  must  be  accomplished  with  (2)  a  purpose  that  the 
offense  which  is  the  object  of  the  agreement  be  committed.  Statutes  in 
other  jurisdictions  have  attempted  to  spell  out  in  more  detail,  and  in 
various  terminology,  the  two-fold  nature  of  the  purpose  required.  The 
Commission  felt  that  if  the  inchoate  nature  of  conspiracy  is  kept  in 
mind,  the  provision  as  drafted  should  be  sufficiently  clear.  In  addition, 
since  the  object  of  the  conspiracy  has  been  limited  to  criminal  activity, 
there  seems  to  be  no  compelling  reason  to  express  a  statutory  require- 
ment of  "corrupt  motive"  or  "evil  purpose." 

Currently,  acquittal  of  all  other  conspirators  absolves  the  remaining  one, 
since,  theoretically,  there  must  be  at  least  two  guilty  parties  to  a  con- 
spiracy. However,  this  rationale  is  rejected  as  being  too  technical  and 
overlooking  the  realities  of  trials  which  involve  differences  in  juries,  con- 
tingent availability  of  witnesses,  the  varying  ability  of  different  prosecu- 
tors and  defense  attorneys,  etc.  If  the  defendant  obtains  a  full  and  fair 
trial  what  happened  to  another  defendant  at  another  time  and  place  in 
another  trial  before  a  different  judge  and  jury  should  not  be  a  bar  to  a 
conviction. 

Subsection  94-402(1)  provides  a  defense  if  the  accused  would  not  be 
guilty  of  an  offense  if  the  conduct  which  is  the  object  of  the  conspiracy 
is  performed.  Subsection  94-402(2)  (e)  goes  further  and  says — but  it  is 
not  a  defense  for  the  accused  to  say  that  his  co-conspirator  would  not  be 
guilty  of  an  offense  if  the  conduct  which  is  the  object  of  the  conspiracy 
were  to  be  performed.  94-402(2)  (e)  is  intended  to  deny  to  an  accused 
who  has  no  legal  incapacity  or  immunity  in  relation  to  the  principal  of- 
fense, any  rights,  benefits,  advantages,  or  defenses  which  the  law  may 
have  conferred  upon  a  co-conspirator.  This  probably  involves  no  change 
in  the  general  rule  of  law  which  denies  to  an  accused  the  legal  disa- 
bilities of  an  accomplice,  but  probably  (in  conjunction  with  sub-section 
94-402(2) (d)  )  involves  a  change  in  the  present  law  of  conspiracy  where 
there  are  only  two  conspirators  and  the  co-conspirator  has  been  acquit- 
ted because  he  lacks  the  capacity,  due  to  some  legal  disability,  to  com- 
mit conspiracy  or  any  other  offense. 

One  other  important  change  should  be  noted:  since,  under  94-402(1) 
conspiracy  is  committed  when  (with  the  required  purpose)   there  is  an 
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agreement  to  commit  any  offense,  this  eliminates  the  possible  appli- 
cation of  the  so-called  "Wharton  Rule"  in  conspiracy,  which  says  that 
if  the  object  of  the  agreement  is  a  crime  which  (by  its  very  nature)  re- 
quires two  or  more  persons  to  commit  it,  then  the  agreement  does  not 
amount  to  conspiracy  because  no  greater  danger  is  presented  by  the 
plurality  of  actors  in  the  conspiracy  than  would  be  presented  to  the 
community  in  the  commission  of  the  principal  offense.  The  Commission 
felt  that  the  Wharton  Rule  fails  to  take  into  account  the  preventive  as- 
pect of  prosecuting  conspiracies,  that  is,  to  discourage  the  more  danger- 
ous criminal  activity  of  several  persons  by  punishing  the  preliminary 
agreement  to  engage  in  such  activity.  That  the  criminal  activity  is  of 
such  nature  as  to  inevitably  require  more  than  one  person  in  its  accom- 
plishment seems  the  more  reason  to  abrogate  the  Wharton  Rule. 
The  problem  of  the  extent  of  the  conspiracy,  as  to  multiple  parties, 
multiple  objects,  or  duration  of  the  agreement  has  been  a  constant  source 
of  litigation,  especially  in  the  federal  courts.  An  immense  variety  of 
factual  situations  are  possible  in  this  area,  each  with  its  own  special 
considerations.  Attempts  to  cover  one  or  more  of  the  possible  fact  situa- 
tions by  statute  merely  leads  to  the  necessity  of  trying  to  cover  more,  so 
that  the  statutory  provisions  become  so  detailed  as  to  risk  non-coverage 
of  fact  situations  through  exclusion. 

1  94-403.     ATTEMPT. 

2  ( 1 )     A  person  commits  the  offense  of  attempt  when,  with  the 

3  purpose  to  commit  a  specific  offense,  he  dees  any  act  toward 

4  the  commission  of  such  offense. 

5  (2)     It   shall   not   be  a   defense   to   a   charge   of  attempt  that 
G    because   of  a  misrepresentation   of  the  circumstances   it  would 

7  have    been    impossible    for    the    accused    to    commit   the    offense 

8  attempted. 

9  {'■'>)     A  person  convicted  of  the  offense  of  attempt  shall  be 

10  punished  not  to  exceed  the  maximum  provided  for  the  offense 

11  attempted. 

12  (4)     A  person  shall  not  be  liable  under  this  section,  if  under 

13  circumstances   manifesting  a   voluntary  and   complete   renuncia- 

14  tion  of  his  criminal  purpose,  he  avoided  the  commission  of  the 

15  offense  attempted  by  abandoning  bis  criminal  effort. 

Source:  Mich.  Crim.  Code,  Sec.  1001;  See  RCM  1047,  Sees.  94-4711,  94- 
4710. 

Comment:  As  under  present  law,  it  is  not  necessary  that  the  attempt 
fail  in  order  to  be  convicted  under  this  section.  It  is  important  to  note 
that  the  "Double  Jeopardy"  statute  apply  and  the  attempt  becomes  an 
"included  offense"  if  the  attempt  is  successful,  thereby  becoming  clothed 
with  all  those  rules  and  characteristics. 

Section  94-403(1)  requires  a  purpose  to  commit  a  specific  offense  and 
an  act  which  constitutes  a  substantial  step  toward  the  commission  of 
that  offense.  Whether  the  required  act  is  described  as  a  substantial  step 
toward  commission  of  the  offense  or  as  in  dangerous  proximity  to  the  of- 
fense, the  courts  must  still  make  the  determination  as  in  the  past  "where 
does  preparation  cease  and  attempt  begin?" 

Section  94-403(2)  is  intended  to  codify  the  general  rule  that  a  factual 
or  legal  impossibility  (as  distinguished  from  an  inherent  impossibility) 
is  no  defense  to  attempt.  The  phrase  "misapprehension  of  the  circum- 
stances" is  intended  to  include  both  factual  and  legal  circumstances.  An 
example  of  inherent  impossibility  would  be  an  attempt  to  kill  by  witch- 
craft by  stabbing  a  dummy  and  is  not  intended  to  be  excluded  as  a  de- 
fense. However,  factual  impossibility,  like  attempting  to  pick  an  empty 
pocket,  or  legal  impossibility,  like  attempting  to  receive  stolen  goods 
which  are  not  stolen,  would  be  no  defense. 

Another  point  to  be  noted  is  that  this  general  attempt  section  is  de- 
signed to  cover  all  special  attempt  provisions  now  in  the  Code,  such  as 
"Attempted  Arson,"  "Attempted  Burglary,"  etc. 
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One  charged  with  an  attempt  to  commit  a  crime  may  properly  be  con- 
victed even  though  the  evidence  shows  that  the  crime  was  completed. 
(State  v.  Benson,  91  M  21,  25,  5  P  2d  223.) 


1  CHAPTER  5:  OFFENSES  AGAINST  THE  PERSON. 

2  Part  One :   Homicide. 

3  94-5-101.     CRIMINAL  HOMICIDE. 

4  (1)     A  person  commits  the  offense  of  criminal  homicide  if  he 

5  purposely,  knowingly,  recklessly  or  negligently  causes  the  death 

6  of  another  human  being.   To  be  criminal  homicide  the  death  must 

7  occur  within  one  year  and  one  day  following  the  act  or  occurance 

8  which  is  the  immediate  cause  of  death.    The  entire  day  on  which 

9  the  act  or  occurance  was  done  shall  be  calculated  as  the  first  day. 

10  (2)     Criminal  homicide  is  deliberate  homicide,  reckless  homi- 

1 1  cide,  or  negligent  homicide. 

Source:     Adapted  from  MPC,  Sec.  210.1. 

Comment:  The  Criminal  Homicide  section  represents  a  complete  de- 
parture from  present  section  94-2501,  and  the  traditionally  difficult  con- 
cept of  "malice  aforethought."  In  an  effort  to  eliminate  this  unsatisfac- 
tory terminology,  the  varying  degrees  of  criminal  homicide  are  differen- 
tiated by  use  of  terms  "deliberate  homicide,"  "reckless  homicide"  and 
"negligent  homicide."  This  serves  two  purposes.  First,  these  terms  are 
more  descriptive  of  the  conduct  proscribed.  Second,  judges,  jurors  and 
attorneys  will  not  be  misled  as  to  the  weight  of  prior  law  construing  in- 
structions on  murder,  mansalughter,  etc. 

The  language  used  attempts  to  isolate  the  character  of  the  offender's 
conduct  and  to  differentiate  the  offenses  according  to  the  differing  ele- 
ments of  that  conduct.  It  is  clear,  for  example,  that  causing  death  pur- 
posely, knowingly  or  recklessly  must,  in  the  absence  of  justification 
establish  criminality.  The  section  also  purposes  the  abandonment  of  the 
traditional  distinction  between  first  and  second  degree  murder,  deriving 
from  the  Pennsylvania  reform  of  1794,  under  which  the  determinants  of 
capital  or  potentially  capital  murder  are  deliberate  and  premeditated 
purpose  to  kill,  or  specific  felony-murders.  The  section  in  this  regard  in- 
cludes the  following  features;  (i)  the  exclusion  from  the  capital  class  of 
certain  murders  where  a  clear  ground  of  mitigation  is  established;,  (2) 
a  specification  of  aggravating  circumstances,  at  least  one  of  which  must 
be  established  before  a  capital  sentence  is  possible;  (3)  a  final  discre- 
tionary determination  by  the  court,  based  upon  a  balancing  of  all  the  ag- 
gravating and  mitigating  circumstances  that  appear. 
As  to  the  period  within  which  death  must  occur,  the  proposed  section 
is  derived  from  94-2509.  If  slow  acting  poison  is  administered  over  a 
period  of  time,  the  time  would  run  from  the  last  dose  given,  although 
the  effects  were  accumulative.  If  a  36(5  day  time  bomb  caused  the  death 
the  "occurance"  would  be  the  explosion  not  the  "act"  of  setting  the 
bomb.  Thus  the  time  would  run  from  the  date  of  the  explosion. 

1  94-5-102.     DELIBERATE  HOMICIDE. 

2  (1)     Except  as  provided  in  section  94-5-103(1)    (a),  criminal 

3  homicide  constitutes  deliberate  homicide  if: 

4  (a)      It  is  committed  purposely  or  knowingly;  or 

5  (b)      It  is  committed  while  the  offender  is  engaged  in  or  is  an 
G     accomplice  in  the  commission  of,  or  an  attempt  to  commit,  or 

7  flight  after  committing  or  attempting  to  commit  robbery,  sexual 

8  intercourse    without    consent,   arson,   burglary,   kidnapping,   fel- 

9  onions    escape   or   any   other   felony  which   involves   the  use  or 
10  threat  of  physical   force  or  violence  against  any  individual. 
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LI         (2)     A  person  convicted  of  the  offense  of  deliberate  homicide 

12  shall  be  punished  by  death  as  provided  in  section  94-5-105,  or  by 

13  imprisonment  in  the  state  prison  for  any  term  not  to  exceed  one-' 

14  hundred  (100)  years. 

Source:     New. 

Comment:  Section  94-5-102,  Deliberate  Homicide,  relates  only  to  con- 
duct which  is  done  deliberately;  that  is,  purposely  or  knowlingly.  In  sub- 
section (l)(b)  the  offender's  conduct  is  such  that  he  either  purposely 
commits  homicide  or  acts  knowing  a  homicide  will  result  from  his  action. 
The  enumerated  offenses  in  the  subsection  broaden  the  current  section 
dealing  with  felony-murders,  94-2503,  to  include  any  felony  which  in- 
volves force  or  violence  against  an  individual.  Since  such  offenses  are 
usually  coincident  with  an  extremely  high  homicidal  risk,  a  homicide 
which  occurs  during  their  commission  can  be  considered  a  deliberate 
homicide.  The  section  also  reflects  both  the  common  law  and  explicit 
statutory  treatment  that  is  usually  expressed  in  terms  of  conduct  evi- 
dencing a  "abandoned  and  malignant  heart,"  or  similar  words,  Subsec- 
tion (2)  changes  the  punishment  now  allowable  under  section  94-2505, 
which  provides  that  a  person  "shall  suffer  death,  or  .  .  .  shall  ...  be 
imprisoned  for  the  'term  of  his  natural  life'  ",  thus  seeking  to  expand 
the  sentencing  latitude  of  the  judge  in  such  cases. 

1  94-5-103.     RECKLESS  HOMTCIDE. 

2  ( 1 )     Criminal  homicide  constitutes  reckless  homicide  when : 

3  (a)     A  homicide  which  would  otherwise  be  deliberate  homicide 

4  is  committed  under  the  influence  of  extreme  mental  or  emotional 

5  disturbance  for  which  there  is  reasonable  explanation  or  excuse. 

6  The  reasonableness  of  such  explanation  or  excuse  shall  be  deter- 

7  mined  from  the  viewpoint  of  a  reasonable  person  in  the  actor's 

8  situation ;   or 

9  (b)     It  is  committed  recklessly. 

10  (2)     A  person  convicted  of  reckless  homicide  shall  be  impris- 

11  oned  in  the  state  prison  for  any  term  not  to  exceed  thirty  (•">()) 

12  years. 

Source:     New. 

Comment:  Section  94-5-103,  Reckless  Homicide,  concerns  reckless  con- 
duct. Recklessness  as  defined  in  94-201(30),  presupposes  an  awareness 
of  the  creation  of  substantial  homicidal  risk,  a  risk  too  great  to  be 
deemed  justifiable  by  any  valid  purpose  that  the  actor's  conduct  serves. 
Since  risk,  however,  is  a  matter  of  degree  and  the  motives  for  risk  crea- 
tion may  be  infinite  in  variation,  some  formula  is  needed  to  identify  the 
case  where  recklessness  should  be  assimilated  to  purpose  or  knowledge. 
The  conception  that  the  section  uses  is  that  of  a  reasonable  man  in  the 
actor's  situation,  a  general  reasonable  man  standard  that  has  proved 
workable  with  judges  and  juries  for  many  years. 

Subsection  (1)  (a)  includes  the  circumstances  under  which  the  punish- 
ment for  deliberate  homicide  is  mitigated.  It  is  conceivable  for  purposes 
of  this  section  that  an  incident  of  mitigated  deliberate  homicide  (94-5- 
102)  may  be  punished  similarly  to  an  incident  of  reckless  homicide,  even 
though  the  nature  of  the  conduct  is  quite  different. 

1  94-5-104.     NEGLIGENT  HOMICIDE. 

2  (1)     Criminal   homicide   constitutes   negligent   homicide   when 

3  it   is  committed  negligently. 

4  (2)     A  person  convicted  of  negligent  homicide  shall  be  impris- 

5  oned  in  the  state  prison  for  any  term  not  to  exceed  five  (5)  years. 
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Source:     MPC  210.4. 

Comment:  Section  94-5-104  is  addressed  to  homicides  caused  by  negli- 
gence as  distinguished  from  recklessness,  the  essence  of  the  difference 
being  that  the  reckless  actor  "consciously  disregards"  a  homicidal  risk 
created  by  his  conduct  while  the  negligent  offender  merely  "should  have 
been  aware"  of  the  danger  he  created.  (See  94-201(16)  and  94-201(30). 
The  definition  of  negligence  applied  to  homicide  requires  that  the  homi- 
cidal risk  be  of  such  a  nature  and  degree  that  to  disregard  it  involves  a 
"gross  deviation"  from  the  standard  of  conduct  that  a  reasonable  person 
would  observe  in  the  actor's  situation. 

This  code  provision  is  especially  relevant  to  vehicular  homicides,  since 
it  is  inevitable  that  they  will  predominate  in  number.  In  this  country, 
however,  it  has  been  very  difficult  to  convict  the  negligent  motorist  of  a 
criminal  homicide.  Several  states  have  attempted  with  varying  success 
to  deal  with  the  problem  by  enacting  special  legislation,  but  such  legis- 
lation should  not  be  necessary  in  Montana  with  proper  application  of 
this  provision.  Clearly,  if  the  evidence  does  not  make  out  a  case  of  neg- 
ligence, as  negligence  is  herein  defined,  there  is  no  reason  for  creating 
liability  for  homicide,  as  distinguished  from  any  other  traffic  offense. 
However,  because  of  the  diverse  facts  surrounding  negligent  homicides 
the  sentencing  judge  in  given  freedom  to  sentence  the  act  either  as  a 
misdemeanor  or  a  felony. 

In  Montana,  vehicular  homicide  is  dealt  with  by  application  of  94-2507, 
Manslaughter — Voluntary  and  Involuntary.  Though  there  is  no  provision 
for  manslaughter  in  Chapter  Five  of  this  code,  it  is  clear  that  a  convic- 
tion for  involuntary  manslaughter  or  for  negligent  homicide  in  cases  of 
vehicular  homicide  depends  on  the  existance  of  negligence.  It  is  gen- 
erally accepted  that  proof  of  the  degre  of  culpability  involved  in  a  homi- 
cide is  supplied  by  evidence  of  criminal  negligence.  (State  v.  Strobel, 
130  M  442,  304  P  2d  606,  617).  The  negligence  must  be  aggravated, 
culpable,  gross  or  reckless,  such  a  departure  from  the  conduct  of  an  or- 
dinarily prudent  man  as  to  manifest  a  disregard  for  human  life  or  an 
indifference  to  consequences.  (State  v.  Powell,  114  M  571,  576,  138  P 
2d  949). 

1  94-5-105.     SENTENCE    OF    DEATH    FOR    DELIBERATE 

2  HOMICIDE. 

3  ( 1 )     When  a  defendant  is  convicted  of  the  offense  of  deliberate 

4  homicide,  the  court  may  impose  the  sentence  of  death  if  it  finds 

5  that : 

6  (a)     The  deliberate  homicide  was  committed  by  a  convict  sen- 

7  tenced  to  imprisonment  in  the  state  prison  for  a  term  exceeding 

8  (30)  years;  or 

9  (1))     The  defendant  was  previously  convicted  of  another  delib- 

10  erate  homicide ;  or 

11  (c)     The   deliberate   homicide   was   committed   for   pecuniary 

12  gain;  or 

13  (d)     The  deliberate  homicide  was  especially  heinous,  atrocious 

14  or  cruel,  manifesting  exceptional  depravity. 

15  (2)     The  sentence  of  death  shall  not  be  imposed  if  the  court 

16  is  satisfied  that: 

17  (a)     None   of   the   aggravating  circumstances   enumerated   in 
IS     subsection  (1)  were  establish"-]  by  the  evidence  at  the  trial;  or 

19  (1))      Mitigating  circumstances  were  established  by  the  evidence 

20  at  the  trial;  or 

21  (c)     The   defendant's    physical   or   mental   condition   calls   for 

22  leniency. 

Source:     New. 

Comment:     Section  94-5-105  varies  substantially  from  the  current  death 
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provision,  94-2505.  The  primary  distinction  is  that  the  discretion  of  the 
court  in  passing:  the  death  sentence  has  been  narrowed  to  the  specific 
situations  set  forth  in  subsection  (l)(a-d).  Subsection  (2)  provides  even 
further  moderation  of  the  sentence.  Another  significant  distinction  is 
that  the  statutory  language  of  the  section  sets  forth  neither  mandatory 
death  nor  life  imprisonment  for  persons  convicted  thereunder;  the  use 
of  "may  impose"  materially  differing  from  "shall"  as  used  in  94-2505. 
The  intended  effect  of  these  provisions  is  to  restrict  the  use  of  the  death 
penalty.  Such  a  result,  morover,  would  not  be  inconsistent  with  con- 
clusions drawn  from  data  reflecting  the  efficacy  of  the  death  penalty. 

1  94-5-100.     ATDTX(;   OR  SOLICITING   SUICIDE. 

2  (1)     A  person  who  purposely  aids  or  solicits  another  to  com- 

3  mit  suicide,  but  such  suicide  docs  not  occur  commits  the  offense 

4  of  aiding  or  soliciting  suicide. 

5  (2)     A  person  convicted  of  the  offense  of  aiding  or  soliciting 

6  a  suicide  shall  be  imprioned  in  the  state  prison  for  any  term  not 

7  to  exceed  five  (5)  years. 

Source:     New. 

Comment:  This  section  replaces  94-35-215,  Suicide,  aiding  or  encourag- 
ing a  felony.  If  the  conduct  of  the  offender  made  him  the  agent  of  the 
death,  the  offense  is  criminal  homicide  notwithstanding  the  consent  or 
even  the  solicitations  of  the  victim.  See  94-5-101  through  94-5-105. 
Rather  than  relying  on  aiding  or  soliciting  an  attempted  homicide,  this 
section  sets  forth  the  specific  formula  to  make  such  acts  punishable.  The 
rationale  behind  the  felony  sentence  for  the  substantive  offense  of  aid- 
ing or  soliciting  suicide  is  that  the  act  typifies  a  very  low  and  danger- 
ous regard  for  human  life.  To  facilitate  mitigaton  of  punshment  in 
cases  where  it  is  called  for  the  punishment  has  no  mandatory  minimum. 

1  Part  Two:    Assault. 

2  94-5-201.     ASSAULT. 

3  (1)     A  person  commits  the  offense  of  assault  if  he: 

4  (a)     Purposely,  knowingly,  or  recklessly  causes  bodily  injury 

5  to  another;  or 

0         (b)     Negligently  causes  bodily  injury  to  another  with  a  wea- 

7  pon;  or 

8  (c)     Makes  physical  contact  of  an  insulting  or  provoking  na- 

9  ture  with  any  individual:  or 

10  (d)     Purposely,   knowingly   or   recklessly   engages   in    conduct 

11  which  places  another  in  reasonable  apprehension  of  serious  bodily 

12  injury.   Recklessness  shall  be  presumed  where  a  person  knowing- 

13  ly  points  a   firearm  at  or  in  the  direction   of  another,  whether 

14  or  not  the  offender  believes  the  firearm  to  be  loaded. 

15  (2)     A  person  convicted  of  assault  shall  be  fined  not  to  exceed 

16  five-hundred  dollars  ($500)   or  be  imprisoned  in  the  county  jail 

17  for  any  term  not  to  exceed  six  ((!)  month, s,  or  both. 

Source:     MPC,  Sec.  211.1. 

Comment:  This  section  codifies  what  is  generally  known  as  "simple 
assault"  and  replaces  94-60.3,  Assault  in  the  third  degree.  The  section 
makes  several  changes  in  the  current  assault  law.  The  primary  change 
is  that  it  sets  forth  the  elements  of  the  offense  of  assault  specifically 
rather  than  assigning  to  the  offense  conduct  not  covered  by  other  more 
serious  assault  provisions.  Another  change  is  that  the  offense  must  be 
committed  purposely,  knowingly  or  recklessly,  thus  maintaining  the  in- 
tent element  consistent  with  the  other  proposed  statutes  dealing  with 
offenses  against  the  person. 


it  should  be  noted  that  "battery"  is  an  essential  element  to  the  offense 
of  assault  in  all  instances  except  those  arising  under  section  (l)(d). 
Actual  bodily  injury  or  contact  of  some  kind  is  an  absolute  requirement. 
In  addition,  the  type  of  apprehension  required  to  constitute  an  element 
of  the  offense  under  (l)(d)  is  apprehension  of  serious  bodily  injury, 
and  not  merely  physical  contact.  (See  94-201,  subsection  (31)  serious 
bodily  injury.) 

1  94-5-202.     AGGRAVATED  ASSAULT. 

2  (1)     A  person  commits  the  offense  of  aggravated  assault  if 

3  he  purposely  or  knowingly  causes : 

4  (a)     Serious  bodily  injury  to  another;  or 

5  (b)     Bodily  injury  to  another  with  a  weapon. 

6  (2)     A  person  convicted  of  aggravated  assault  shall  be  im- 

7  prisoned  in  the  state  prison  for  any  term  not  to  exceed  fifteen  (15) 

8  years. 

Source:      MCP,  Sec.  211.  1(2). 

Comment:  This  section  covers  assaults  committed  under  circumstances 
of  aggravation  and  will  replace  94-601,  Assault  in  the  first  degree  de- 
fined— penalty;  94-602,  Assault  in  the  second  degree;  94-3401,  Mayhem 
defined  and  94-3402,  Mayhem — how  punishable.  The  elements  of  assault 
generally  must  be  present  in  addition  to  the  aggravating  factor  of  caus- 
ing serious  bodily  injury  (See  94-102,  subsection  31)  with  purpose  or 
knowledge.  It  should  be  noted  that  this  section  is  consistent  with  94- 
601  and  94-602  in  that  the  crime  of  battery  is  merged  within  the  assault 
provision  by  direct  reference  to  bodily  injury,  obviously  the  result  of 
physical  contact. 

1  Part  Three:     Kidnapping. 

2  94-5-301.     UNLAWFUL  RESTRAINT. 

3  (1)    A   person   commits   the   offense   of  unlawful   restraint   if 

4  ho    knowingly   or    purposely   and   without   lawful   authority   re- 

5  strains  another  so  as  to  interfere  substantially  with  his  liberty. 
G         (2)     A  person  convicted  of  the  offense  of  unlawful  restraint 

7  shall  be  fined  not  to  exceed  five-hundred  dollars  ($500),  or  be  im- 

8  prisoned  in  the  county  jail  for  any  term  not  to  exceed  six  (6) 

9  months  or  both. 

Source:     New. 

This  section  is  intended  to  deal  with  the  problem  of  false  imprison- 
ment as  set  forth  in  94-3576;  however,  unlawful  restraint  is  a  more  ac- 
curate name  for  the  offense  which  embodies  restraining  another  with- 
out authority  of  law.  The  principal  distinctions  between  this  section  and 
94-3576  are  the  inclusion  of  the  requirements  of  knowledge  and  purpose, 
and  the  substantial  reduction  in  penalty. 

1  94-5-302.     KIDNAPPING. 

2  (1)     A  person  commits  the  offense  of  kidnapping  if  he  know- 

3  ingly  or  purposely  and  without  lawful  authority  restrains  another 
1  person  by  either  secreting  or  holding  him  in  a  place  of  isolation,  or 

5  by  using  or  threatening  to  use  physical  force. 

6  (2)     A  person  convicted  of  the  offense  of  kidnapping  shall  be 

7  imprisoned  in  the  state  prison  for  any  term  not  to  exceed  five  (5) 

8  years. 

Source:     New. 

Comment:     Both  the  Illirois  code  and  the  Model  Penal  Code  kidnapping. 
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provisions  are  marked  by  great  detail  in  defining-  the  offense.  Under  the 
Illinois  code,  kidnapping  may  be  either  simple  (misdemeanor  or  felony) 
or  aggravated  (felony),  and  there  is  a  third  offense  entitled  unlawful 
restraint  (misdemeanor).  The  Model  Penal  Code  contemplates  offenses 
called  kidnapping,  felonious  restraint,  false  imprisonment,  and  inter- 
ference with  custody.  A  detailed  statement  of  the  circumstances  required 
for  each  offense  is  given  in  each  provision. 

It  is  possible  that  such  a  detailed  treatment  of  the  kidnapping  provisions 
will  lead  to  difficulties  in  interpreting  ambiguous  conduct  and  relating 
it  to  the  stated  offenses.  Too  often  conduct  which  seems  criminal  escapes 
the  precise  language  of  the  statutes.  Perhaps,  a  carte  blanche  approach 
whereby  the  offenses  of  kidnapping  and  unlawful  restraint  are  given 
broad  definition  is  warranted.  Any  leniency  justified  by  the  character 
of  such  ambiguous  conduct  could  best  be  considered  and  given  effect  in 
the  sentence  imposed.  If  this  approach  is  utilized  the  range  of  punish- 
ment that  may  be  imposed  should  be  substantial. 

It  should  be  noted  that  subsection  (1)  is  not  in  conflict  with  current 
Montana  law,  that  a  showing  of  actual  physical  violence  or  threat  of  per- 
sonal injury  are  not  required  to  prove  the  force  necessary  to  establish 
the  crime.  (State  v.  Walker,  139  M  276,  362  P  2d  548,  550.) 

1  94-5-303.     AGGRAVATED  KIDNAPPING. 

2  (1)     A  person  commits  the  offense  of  aggravated  kidnapping 

3  if  he  knowingly  or  purposely  and  without  lawful  authority  re- 

4  strains  another  person  by  either  secreting  or  holding  him  in  a 

5  place  of  isolation,  or  by  using  or  threatening  to  use  physical  force, 

6  with  any  of  the  following  purposes  : 

7  (a)     To  hold  for  ransom  or  reward,  or  as  a  shield  or  hostage,  or 

8  (b)     To  facilitate  commission  of  any  felony  or  flight  there- 

9  after;  or 

10  (c)     To  inflict  bodily  injury  on  or  to  terrorize  the  victim  or 

11  another;  or 

12  (d)     To  interfere  with  the  performance  of  any  governmental 

13  or  political  function ;  or 

14  (e)     To  hold  another  in  a  condition  of  involuntary  servitude. 

15  (2)     A   person   convicted   of   the   offense   of  aggravated  kid- 

16  napping  shall  be  punished  by  death  as  provided  in  section  94-5- 

17  304,  or  be  imprisoned  in  the  state  prison  for  any  term  not  to 

18  exceed  one-hundred  (100)  years  unless  he  has  voluntarily  released 

19  the  victim,  alive,  in  a  safe  place,  and  not  suffering  from  serious 

20  bodily  injury,  in  which  event  he  shall  be  imprisoned  in  the  state 

21  prison  for  any  term  not  to  exceed  five  (5)  years. 

Source:     MPC  Section  212.1. 

Comment:  This  section  is  derived  almost  exclusively  from  the  Model 
Penal  Code,  Section  212.1,  and  is  generally  intended  to  answer  the  ques- 
tion of  when  the  crime  of  kidnapping  should  be  punished  by  death.  The 
section  proposes  to  maximize  the  kidnappers  incentive  to  return  the 
victim  alive,  by  making  the  capital  pealty  apply  only  when  the  victim  is 
not  released,  alive,  in  a  safe  place  and  not  suffering  from  serious  bodily 
injury.  All  four  elements  are  essential  and  must  be  present  before  the 
penalty  can  be  applied. 

1  94-5-304.  SENTENCE  OF  DEATH  FOR  AGGRAVATED 

2  KIDNAPPING. 

3  (1)     A  court  may  impose  the  sentence  of  death  following  con- 

4  viction  of  aggravated  kidnapping  if  it  finds  that  the  victim  is 

5  dead   or  suffers  from  serious  bodily  harm  as  the   result  of  the 
(>  criminal  conduct. 
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7  (2)     The  sentence  of  death  shall  not  be  imposed  if  the  court 

8  is  satisfied  that: 

!)         (a)     Substantial  mitigating  circumstances,  established  by  the 

10  evidence  at  the  trial,  call  for  leniency;  or 

11  (1))     The   defendant's   physical   or  mental  condition  calls  for 

12  leniency. 

Source:     New. 

Comment:  This  section  specifies  the  general  provision  of  death  for 
aggravated  kidnapping  as  set  forth  in  Section  94-5-303.  The  mitigating 
factors  set  forth  in  subsection  (2)  (a,b)  are  wholly  consistent  with  the 
intent  of  applying  the  death  penalty  for  deliberate  homicide  (Section 
94-5-105,  supra.)  The  comments  of  that  section  are  applicable  here  as 
well. 

If  the  offense  is  properly  defined  so  as  to  be  limited  to  substantial  isola- 
tion of  the  victim  from  his  normal  environment,  it  reaches  a  form  of 
dangerous  aggression  not  otherwise  adequately  punished.  Such  conduct 
needs  to  be  penalized  since  it  does  not  clearly  fall  within  the  ambit  of 
the  sections  dealing  with  bodily  harm  in  general.  A  disposition  to  vio- 
lence or  theft  in  an  offender  who  takes  the  trouble  to  set  the  scene  so 
that  he  will  have  a  relatively  free  hand  to  deal  with  his  isolated  victim 
is  likely  to  lead  to  more  dangerous  consequences. 

1  94-5-305.     CUSTODIAL  INTERFERENCE. 

2  (1)     A  person  commits  the  offense  of  custodial  interference  if, 
.">  knowing  that  he  lias  no  legal  right  to  do  so,  he  takes,  entices  or 

4  withholds   from  lawful   custody  any   child,   incompetent   person, 

5  or  other  person  entrusted  by  authority  of  law  to  the  custody  of 

6  another  person  or  institution. 

7  (2)     A  person  convicted  of  the  offense  of  custodial  interference 

8  shall  be  imprisoned  in  the  state  prison  for  any  term  not  to  exceed 
f)  five  (5)  years.  A  person  does  not  commit  an  offense  under  this  sec- 

10  tion  if  he  voluntarily  returns  such  nerson  to  lawful  custody  prior 

11  to  trial. 

Source:     New. 

Comment:  Violation  of  lawful  custody,  especially  of  children,  requires 
special  legislation  notwithstanding  it's  similarity  in  some  respects  to 
kidnapping.  The  interest  protected  is  not  freedom  from  physical  danger 
or  terrorization  by  abduction,  since  that  is  adequately  covered  by  sections 
94-5-302  and  94-5-303,  supra,  but  rather  the  maintenance  of  parental 
custody  against  all  unlawful  interruption,  even  when  the  child  itself  is 
a  willing,  undeceived  participant  in  the  attack  on  the  parental  interest. 
The  problem  is  further  distinguishable  from  kidnapping  by  the  fact  that 
the  offender  here  will  often  be  a  parent  or  other  person  favorably  dis- 
posed toward  the  child.  One  should  be  especially  cautious  in  providing 
penal  sanctions  applicable  to  estranged  parents  struggling  over  the  cus- 
tody of  their  children,  since  such  situations  are  better  regulated  by  cus- 
tody orders  enforced  through  contempt  proceedings.  Despite  these  dis- 
tinctive aspects  of  child-stealing  and  the  existence  of  special  provisions 
on  the  subject  in  most  jurisdictions,  the  problem  is  frequently  covered  by 
kidnapping  and  the  penalties  and  exceptions  do  not  adequately  reflect  the 
special  circumstances. 

1  Part   Four:    Robbery 

2  94-5-401.     ROBBERY. 

(1)     A  person  commits  the  offense  of  robbery  if,  in  the  course 

4  of  committing  a   theft,  he : 

5  (a)     Inflicts  bodily  injury  upon  another;  or 
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6  (li)     Threatens   to   inflict  bodily   injury  upon  any  person   or 

7  purposely  or  knowingly  puts  any  person   in  fear  of  immediate 

8  bodily  injury;  or 

9  (e)     Commits  or  threatens  immediately  to  commit  any  felony, 

10  other  than  theft. 

11  (2)     A   person   convicted  of  the   offense   of  robbery   shall  be 

12  imprisoned  in  the  state  prison  for  any  term  not  to  exceed  fifteen 

13  (15)   years. 

14  (3)     "In  the  course  of  committing  a  theft"  as  used  in  this  sec- 

15  tion  includes  acts  which  occur  in  an  attempt  to  commit  or  in  the 

16  commission  of  theft,  or  in  flight  after  the  attmept  or  commission. 

Source:     Adapted  from  MPC  222.1. 

Comment:  With  some  verbal  changes  the  Montana  draft  on  robbery 
parallels  that  of  the  Model  Penal  Code,  Section  222.1.  It  was  thought 
that  robbery  was  the  proper  criminal  designation  in  cases  of  any  bodily 
injury  vis-a-vis  only  serious  bodily  injury  inflicted  on  the  victim  and 
thus  the  former  term  was  used. 

Common  law  robbery  was  theft  of  property  from  the  person  or  in  the 
presence  of  the  victim  by  force  or  by  putting  him  in  fear  either  of  im- 
mediate bodily  injury  or  of  certain  other  grievous  harms.  The  above 
draft  does  not  explicitly  include  the  traditional  basis  for  classifying  rob- 
bery as  taking  property  from  the  person  or  in  the  presence  of  a  person, 
but  approaches  the  crime  as  one  of  immediate  danger  to  the  person  and 
relies  on  the  condition  of  violence  or  threatened  violence  to  distinguish 
the  crime  from  ordinary  theft.  The  gist  of  the  offense  is  taking  by  force 
or  threat  of  force. 

The  above  provision  would  apply  where  property  was  not  taken  from 
the  person  or  from  his  presence.  For  example,  an  offender  might 
threaten  to  shoot  the  victim  in  order  to  compel  him  to  telephone  direc- 
tions for  the  disposition  of  property  located  elsewhere.  Further,  it  is 
immaterial  whether  property  is  or  is  not  obtained.  This  seems  compatible 
with  the  theory  of  treating  robbery  as  an  offense  against  the  person 
rather  than  against  property.  Hence,  a  completed  robbery  may  occur 
even  though  the  crime  is  interrupted  before  the  accused  obtained  the 
goods,  or  if  the  victim  had  no  property  to  hand  over. 

The  proposed  statute  includes  armed  robbery.  Further,  clause  (b)  en- 
compasses the  use  of  a  toy  or  unloaded  gun,  since  such  a  device  can  be 
employed  to  threaten  serious  injury  and  may  be  effective  to  create  fear 
of  such  injury. 

1  Part  Five:     Sexual  Crimes 

2  94-5-501.     DEFINITIONS. 

3  (1)    "Sexual  contact"  means  any  touching  of  the  sexual  or  other 

4  intimate  parts  of  the  person  of  another  for  the  purpose  of  arous- 

5  ing  or  gratifying  the  sexual  desire  of  either  party. 

0  (2)     "Sexual  intercourse"  means  penetration  of  the  vulva,  anus 

7  or  mouth  of  one  person  by  the  penis  of  another  person,  or  pene- 

8  tration  of  the  vulva  or  anus  of  one  person  by  any  body  member  of 

9  another  person  or  penetration  of  the  vulva  or  anus  of  one  person 
10  by  any  foreign  instrument  or  object  manipulated  by  another  per- 
il son.  Any  penetration  however  slight,  is  sufficient. 

12  (3)     "Deviate  sexual  relations"  means  sexual  contact  or  sexual 

13  intercourse  between  two  persons  of  the  same  sex,  or  any  form  of 

14  sexual  intercourse  with  an  animal. 

15  (4)     "Without  consent"  means: 

10         (a)     The  victim  is  compeled  to  submit  by  force  or  by  threat  of 

—37— 


17  imminent  death,  bodily  injury,  or  kidnapping,  to  be  inflicted  on 

18  anyone;  or 

19  (b)     The  victim  is  incapable  of  consent  because  he  is: 

20  (i)     mentally  defective  or  incapacitated;  or 

21  (ii)     physically  helpless;  or 

22  (iii)     less  than  16  years  old. 

23  (5)     "Mentally  defective"  means  that  a  person  suffers  from  a 

24  mental  disease  or  defect  which  renders  him  incapable  of  appreciat- 

25  ing  the  nature  of  his  conduct. 

26  (6)     "Mentally  incapacitated"  means  that  a  person  is  rendered 

27  temporarily  incapable  of  appreciating  or  controlling  his  conduct 

28  as  result  of  the  influence  of  an  intoxicating  substance. 

29  (7)     "Physically  helpless"  means  that  a  person  is  unconscious 

30  or  is  otherwise  physically  unable  to  communicate  unwillingness 

31  to  act. 

Source:     MPC,  Art.  213,  N.Y.  130.00(2). 

Comment:  Sexual  contact.  The  important  feature  of  this  phrase  is  that 
the  actual  touching  required  by  the  contact  need  not  be  directly  with  the 
body.  To  touch  another's  sex  organs  through  clothing  in  the  act  of  re- 
moving a  child's  undergarments  would  be  within  the  definition  of  this 
phrase.  The  phrase  "for  the  purpose  of  arousing  or  gratifying  sexual  de- 
sire of  either  party"  is  based  on  similar  language  in  the  present  law, 
Section  94-4106. 

Sexual  Intercourse.  This  definition  includes  abnormal  intercourse, 
either  homosexual  or  heterosexual,  by  the  mouth  of  anus,  as  well  as  nor- 
mal genital  copulation.  In  this  respect,  the  definition  is  broader  than 
present  law,  although  "the  infamous  crime  against  nature"  of  RCM 
1947,  94-4118  covers  the  same  situation.  The  definition  also  adheres  to 
"the  slight  penetration"  rule  of  RCM  1947,  94-4103. 

Deviate  sexual  relations.  This  definition  covers  homosexuality  and 
bestiality. 

Consent.  The  phrase  "compelled  to  submit  by  force  or  threat"  covers 
the  classis  rape  situations  where  the  women  is  overpowered  by  violence 
or  threat  of  it.  There  is  a  change  from  the  requirement  that  the  ac- 
cused must  have  had  "apparent  power  of  execution"  [Sec.  RCM  1947, 
94-4101],  and  liability  is  now  imposed  where  the  woman  submits  out  of 
"fear"  of  violence  without  requiring  that  the  fear  be  reasonably  ground- 
ed. Also  the  threat  of  hai-m  to  a  member  of  the  woman's  family  or  escort 
is  covered  by  this  definition.  Whenever  sexual  relations  are  imposed 
against  the  victim's  will,  Subsection  4(a)  should  adequately  cover  the 
situation,  without  having  to  decide  how  much  she  resisted  or  whether 
she  was  "physically  powerless  to  resist." 

"Incapacity  to  consent"  covers  four  situations  now  found  in  present  law: 
Mentally  defective.  Present  law  RCM  1947,  94-4101(2)  specifies  that 
the  degree  of  mental  deficiency  be  such  as  to  render  the  victim  "incap- 
able of  giving  legal  consent."  Any  formulation  in  terms  of  capacity  to 
give  legal  consent  is  rejected  because  it  provides  no  meaningful  guide  to 
decision.  This  definition  limits  criminality  to  situations  of  known  mental 
disease  or  defect  so  serious  as  to  render  the  woman  "incapable  of  ap- 
praising the  nature  of  her  own  conduct."  Conditions  affecting  only  the 
womans  capacity  to  "control  herself  sexually"  where  there  is  no  physical 
or  mental  disability  will  not  involve  criminal  liability.  The  typical  Crimi- 
nal case  is  the  case  of  intercourse  with  a  woman  known  to  be  manifestly 
and  seriously  deranged. 

Mentally  incapacitated.  The  intent  of  this  definition  is  to  cover  the  sit- 
uation where  the  defendant  undermind  the  judgment  and  will  of  the  vic- 
tim by,  for  example,  surreptitiously  administering  drugs.  The  victim 
need  not  be  unconscious. 

Physically  helpless.  Even  though  the  victim  is  not  "compelled"  to  sub- 
mit she  may  be  unable  to  resist  because  she  is  asleep  or  unconscious  or 
paralytic. 
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Less  than  16  years  old.  This  is  the  typical  statutory  rape.  The  age  has 
been  changed  from  the  present  law  (Sec.  94-4101),  which  is  eighteen. 
(18).  The  rationale  of  statutory  rape  is  victimization  of  immaturity. 

1  94-5-502.     SEXUAL  ASSAULT. 

2  (1)     A   person   who   subjects   another  not  his   spouse  to  any 

3  sexual   contact  without   consent   commits   the   offense   of  sexual 

4  assault. 

5  (2)     A  person  convicted  of  sexual  assault  shall  be  fined  not 

6  to  exceed  five-hundred  dollars   ($500)   or  be  imprisoned  in  the 

7  county  jail  for  any  term  not  to  exceed  six  (6)  months. 

8  (3)     If  the  victim  is  sixteen  (16)  years  or  younger  and  the 

9  offender  is  three  (3)  or  more  years  older  than  the  victim,  or  if  the 

10  offender  inflicts  bodily  injury  upon  anyone  in  the  course  of  com- 

11  mitting  sexual  assault,  he  shall  be  imprisoned  in  the  state  prison 

12  for  any  term  not  to  exceed  thirty  (30  years. 

13  (4)     An  act  "in  the  course  of  committing  sexual  assault"  shall 

14  include  an  attempt  to  commit  the  offense  or  flight  after  the  at- 

15  tempt  or  commission. 

Source:     MPC  213.4. 

Comment:  This  section  is  a  substantial  change  from  present  law.  It 
carries  out  the  rationale  behind  Sec.  213.4  of  the  Model  Penal  Code. 
This  section  deals  with  acts  of  sexual  aggression  which  do  not  involve 
the  element  of  "penetration"  which  is  found  in  RCM  1947,  94-4103.  The 
range  of  activity  covered  extends  from  unauthorized  fondlining  of  a  wo- 
man's breat  to  homosexual  manipulation  of  a  boy's  genitals.  Present  law 
does  not  differentiate  sexual  from  other  assault,  except  assault  in  con- 
nection with  rape  or  lewd  and  lascivious  acts  upon  children.  The  follow- 
ing considerations  favor  special  treatment  of  indecent  assault  within  the 
sexual  offense  category:  (1)  The  individualized  treatment  of  sexual  mis- 
conduct with  children  is  consistent  with  current  legislation;  (2)  Societal 
concern  with  indecent  assault  focuses  on  the  outrage,  disgust  or  shame 
engendered  in  the  victim  rather  than  fear  of  physical  injury;  and  (3) 
the  gist  of  the  offense  being  a  sexual  imposition,  although  of  a  lesser 
degree.  The  important  features  of  this  section  require  an  actual  touch- 
ing and  leave  for  separate  consideration  cases  of  indecent  exposure,  etc. 
Although  contact  must  be  with  the  victim  it  need  not  be  contact  between 
the  offender  and  the  victim.  Thus,  subjecting  another  to  sexual  contact 
with  a  third  person  is  covered.  It  purports  only  to  cover  situations  non- 
consent  or  where  children  are  concerned. 

This  section  also  covers  RCM  1947,  94-4106.  There  is  a  maximum  penalty 
of  thirty  (30)  years  in  the  case  where  the  victim  is  under  sixteen  (16) 
years  and  the  defendant  is  three  years  or  more  older,  covering  the  situa- 
tion where  sexual  conduct  takes  a  deviate  form  in  regard  to  children.  The 
law  now  carries  a  maximum  of  twenty-five  (25)  years  for  lewd  and  las- 
civious acts  upon  children.  The  rationale  behind  heavy  punishment  of 
"lewd  acts  upon  children"  or  statutory  rape  is  victimization  of  imma- 
turity. To  give  effect  to  the  victimization  rationale,  an  age  differential 
in  favor  of  the  male  is  provided.  Thus,  a  youth  who  had  sexual  contact 
with  a  twelve  (12)  year-old  girl  would  have  to  be  over  15,  or  where  the 
girl  was  just  under  16,  the  boy  would  have  to  be  over  18. 

1  94-5-503.     SEXUAL  INTERCOURSE  WITHOUT  CONSENT. 

2  (1)     A  male  person  who  has  sexual  intercourse  without  con- 

3  sent  with  a  female  not  his  spouse  commits  the  offense  of  sexual 

4  intercourse  without  consent. 

5  (2)  A  person  convicted  of  sexual  intercourse  without  consent 
G  shall  be  imprisoned  in  the  state  prison  for  any  term  not  to  ex- 
7     ceed  five  (5)  years. 
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8  (3)     If  the  victim  is  sixteen   (16)   years  or  younger  and  the 

9  offender  is  three  (3)  or  more  years  older  than  the  victim,  or  if 

10  the  offender  inflicts  bodily  injury  upon  anyone  in  the  course  of 

11  committing  sexual  intercourse  without  consent,  he  shall  be  im- 

12  prisoned  in  the  state  prison  for  any  term  not  to  exceed  thirty  (30) 

13  years. 

14  (4)     An  act  "in  the  course  of  committing  sexual  intercourse 

15  without  consent"  shall  include  an  attempt  to  commit  the  offense 

16  or  flight  after  the  attempt  or  commission. 

Source:     New.  It  includes  some  elements  of  the  MPC,  Sec.  213.1. 

Comment:  This  section  would  replace  RCM  1947,  94-4101  on  rape.  There 
is  no  age  limit  on  the  male  offender — a  change  from  present  law,  RCM 
1947,  Sec.  94-4102 — since  he  must  have  had  the  physical  ability  to  come 
under  this  section  anyway.  Deviate  forms  of  sexual  intercourse  are  in- 
cluded by  definition  since  these  forms  of  aggression  upon  the  female  are 
equally  abhorrent.  The  policy  of  the  present  rape  law  excluding-  sexual 
relations  of  married  people  is  applicable  here.  Present  law,  RCM  1947, 
Sec.  94-4104,  provides  that  rape  is  punishable  by  imprisonment  for  2  to 
99  years.  The  proposed  legislation  applies  a  more  extreme  penalty  where 
there  is  serious  physical  injury  or  where  there  is  a  three  or  more  year 
variation  in  the  age  of  the  victim  under  sixteen  (16)  years  and  the  actor, 
covering  the  traditional  statutory  rape  situation. 

1  94-5-504.     INDECENT  EXPOSURE. 

2  (1)     A  person  who,  for  the  purpose  of  arousing  or  gratifying 

3  sexual  desire  of  himself  or  of  any  person  other  than  his  spouse, 

4  exposes   his    genitals    under    circumstances    in   which   he   knows 

5  his    conduct    is   likely   to   cause   affront   or   alarm   commits   the 

6  offense  of  indecent  exposure. 

7  (2)  A  person  convicted  of  the  offense  of  indecent  exposure 
S  shall  be  fined  not  to  exceed  five-hundred  dollars  ($500)  or  be  im- 
9     prisoned  in  the  county  pail  for  any  term  not  to  exceed  six  (6) 

1 0    months,  or  both. 

Source:     MPC  213.5. 

Comment:  The  special  case  of  genital  exposure  for  sexual  gratifica- 
tion has  been  placed  in  this  article  along  with  other  types  of  sexual  ag- 
gression. It  is  not  meant  to  include  "indecent"  brevity  of  attire  on 
beaches,  for  example,  but  rather  "lewdness"  which  requires  awareness 
of  the  likelihood  of  affronting  observers  and  is  often  taken  as  threaten- 
ing: sexual  aggression.  This  section  would  cover  subsection  (1)  and  (2) 
of  RCM  1947,  94-3603. 

1         94-5-505.     DEVIATE  SEXUAL  CONDUCT. 

(1)     A  person  who  engages  in  deviate  sexual  relations,  or  vim 

3  causes  another  to  engage  in  deviate  sexual  relations  commits  the 

4  offense  of  deviate  sexual  conduct. 

5  (2)     A  person  convicted  of  the  offense  of  deviate  sexual  con- 

6  duct  shall  be  imprisoned  in  the  state  prison  for  any  term  not  to  ex- 

7  ceed  five  (5)  years. 

(3)     A  person  convicted  of  deviate  sexual  conduct  without  con- 
9     sent  shall  be  imprisoned  in  the  state1  prison  for  any  term  not  to  ex- 
it)    ceed  fifteen  ( 15)  years. 

Source :     New. 

Comment:     Both  homosexuality  and  bestiality  are  included  in  RCM  1947, 
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94-4188,  "the  infamous  crime  against  nature."  There  has  been  a  reduc- 
tion in  the  penalty  involved  because  it  was  felt  that  the  excessive  penalty 
was  more  a  product  of  revulsion  than  the  social  harm  in  fact  committed. 
The  Model  Penal  Code  recommends  that  bestiality  be  made  a  misde- 
meanor. The  Illinois  Code  contains  no  provision  on  the  subject.  This 
section  does  increase  the  penalty  where  the  victim  has  been  subjected  to 
participating  in  bestiality  or  homosexuality  without  consent.  There  is 
lack  of  consent  when  the  victim  falls  within  the  definition  of  Section 
94-5-501,  and  this  meets  more  directly  the  purpose  of  criminal  law  in 
penalizing  these  reprehensible  acts. 

!         94-5-50(1     PROVISIONS   GENERALLY   APPLICABLE   TO 

2  SEXUAL  CRIMES  (94-5-501  TO  94-5-505). 

3  (1)     When  criminality  depends  on  the  victim  being  below  the 

4  age  of  sixteen  (16)  years,  it  is  a  defense  for  the  offender  to  prove 

5  by  a  preponderance  of  the  evidence  that  he  reasonably  believed 

6  the  child  to  be  above  that  age.  Such  belief  shall  not  be  deemed 

7  reasonable  if  the  child  is  fourteen  (14)  years  old  or  younger. 

8  (2)     Whenever  the  definition  of  an  offense  excludes  conduct 

9  with  a  spouse,  the  extension  shall  be  deemed  to  extend  to  persons 

10  living  as  man  and  wife,  regardless  of  the  legal  status  of  their 

11  relationship.    The    exclusion    shall    be    in-operative    as    respects 

12  spouses  living  apart  under  a  decree  of  judicial  separation.  Where 

13  the  definition  of  an  offense  excludes  conduct  with  a  spouse,  this 

14  shall  nut  preclude  conviction  of  a  spouse  in  a  sexual  act  which 

15  he  or  she  causes  another  person,  not  within  the  exclusion,  to  per- 
1G  form. 

17  (3)     In  a  prosecution  under  the  preceding  sections  on  sexual 

18  crimes  (94-5-502  to  94-5-504)  in  which  the  victim's  lack  of  consent 

19  is  based  solely  upon  his  incapacity  to  consent  because  he  was  men- 

20  tally  incapacited,  it  is  a  defense  to  such  prosecution  that  the  vic- 

21  tim  was  a  voluntary  social  companion  of  the  defendant,  and  the 

22  intoxicating  substance  was  voluntarily  and  knowingly  taken. 

Source:     MPC  Sec.  213.6. 

Comment:  This  section  rejects  the  concepts  of  "virtue,"  "Chastity," 
or  "good  repute"  as  possible  defenses  in  such  cases  but  does  envision 
cases  of  precocious  fourteen  (14)  year  old  girls  and  even  prostitutes  of 
this  age  who  might  themselves  be  the  "victimizers." 
Sub-section  (2)  precludes  a  prosecution  for  rape  where  the  woman  is 
living  with  the  accused  as  his  wife,  regardless  of  the  legal  validity  of 
their  marital  status.  A  prosecution  is  also  not  possible  where  the  spouses 
have  been  living  apart  without  benefit  of  a  judicial  order.  This  is  be- 
cause of  the  possibility  of  consent  in  the  resumption  of  sexual  relations 
in  this  situation,  coupled  with  the  special  danger  of  fabricated  accusa- 
tions. 

Conditions  affecting  only  the  woman's  capacity  to  "control"  herself  sex- 
ually will  not  involve  criminal  liability  when  her  own  actions  were  vol- 
untary in  bringing  about  the  result. 

1  Part  Six :     Offenses  Against  the  Family. 

2  94-5-G01.     DEFINITIONS. 

3  (I)     "A  house  of  prostitution"  means  any  place  where  prostitu- 

4  tion  are  promotion  of  prostitution  is  regularly  carried  on  by  one 

5  person  under  the  control,  management  or  supervision  of  another. 
(3  (2)  "Inmates"  means  a  person  who  engages  in  prostitution  in 
7  or  through  the  agency  of  a  house  of  prostitution. 
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8  (3)     "Public  place"  means  any  place  to  which  the  public  or  any 

9  substantial  group  thereof  has  access. 

10  (4)     "Solicit"  means  to  command,  authorize,  urge,  incite,  re- 

11  quest,  or  advise  another  to  commit  an  offense. 

12  (5)     "Sexual  intercourse"  has  the  same  meaning  specified  in  94- 

13  5-501(2). 

Source:     New. 

1  94-5-C02.     PROSTITUTION. 

2  (1)     A   person   commits   the   offense   of   prostitution   if   such 

3  person : 

4  (a)     Engages  in  or  agrees  or  offers  to  engage  in  sexual  inter- 

5  course  with  another  person  for  compensation;  or 

6  (b)     Loiters  in  or  within  view  of  any  public  place  for  the  pur- 

7  pose  of  being  hired  to  engage  in  sexual  intercourse. 

8  (2)     A  person  convicted  of  prostitution  shall  be  fined  not  to 

9  exceed  five-hundred  dollars  ($500)  or  be  imprisoned  in  the  county 
10     jail  for  a  term  not  to  exceed  six  (6)  months,  or  both. 

Source:     New. 

Comment:  Under  prior  law,  RCM  1947,  Sec.  94-3607,  prostitution  is 
punishable  if  one  resides  in  a  house  of  ill  fame.  RCM  1947,  Sec.  94-3610 
deals  with  solicitation  to  gambling  as  well  as  to  prostitution  and  is  limit- 
ed in  scope.  The  prior  law  reflects  the  common  law  concern  for  prostitu- 
tion— i.e.  the  public  nuisance  aspects  of  open  solicitation.  The  require- 
ment that  the  solicitation  be  public  seems  at  odds  with  the  modern  con- 
ception that  prostitution,  discreetly  or  indiscreetly  carried  on,  ought  to 
be  suppressed.  Thus  section  94-5-603(1)  (a)  reflects  the  position  that 
professional  prostitution  is  criminal  even  if  carried  on  in  private.  Section 
94-5-603(1)  (b)  adopts  the  idea  that  prostitution  is  also  to  be  repressed 
when  it  manifests  itself  in  public  solicitation,  which  may  be  an  annoy- 
ance to  passers  by  and  an  outrage  to  the  moral  sensibilities  of  a  large 
part  of  the  public.  The  penalty  is  a  misdemeanor,  the  same  as  prior  law. 

1  94-5-603.     PROMOTING  PROSTITUTION. 

2  (1)     A  person  commits  the  offense  of  promoting  prostitution 

3  if  he  purposely  or  knowingly  commits  any  of  the  following  acts : 

4  (a)     Owns,  controls,  manages,  supervises,  resides  in  or  other- 

5  wise  keeps,  alone  or  in  association  with  others,  a  house  of  prosti- 

6  tution  or  a  prostitution  business ;  or 

7  (b)     Procures  an  inmate  for  a  house  of  prostiution  or  a  place 

8  in  a  house  of  prostitution  for  one  who  would  be  an  inmate ;  or 

9  (c)     Encourages,  induces,  or  otherwise  purposely  causes  an- 

10  other  to  become  or  remain  a  prostitute;  or 

11  (d)     Solicits  a  person  to  patronize  a  prostitute;  or 

12  (e)     Procures  a  prostitute  for  a  patron;  or 

13  (f )     Transports  a  person  into  or  within  this  state  with  the  pur- 

14  pose  to  promote  that  person's  engaging  in  prostitution,  or  pro- 

15  cures  or  pays  for  transportation  with  that  purpose;  or 

16  (i;-)      Leases  or  otherwise  permits  a  place  controlled  by  the  of- 

17  fender  alone  or  in  association  with  others,  to  be  regularly  used 

18  for  prostitution  or  for  the  procurement  of  prostitution,  or  fails 

19  to  make  reasonable  effort  to  abate  such  use  by  ejecting  the  ten- 

20  ant,  notifying  law  enforcement  authorities,  or  using  other  legally 

21  available  means;  or 
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22  (h)     Lives  in  whole  or  in  part,  upon  the  earnings  of  a  person 

23  engaging  in  prostitution,  unless  the  person  is  the  prostitute's  mi- 

24  nor  child  or  other  legal  dependent  incapable  of  self-support. 

26  (2)     A  person  commits  the  offense  of  aggravated  promotion  of 

27  prostitution  if  he  purposely  or  knowingly  commits  any  of  the  fol- 

28  lowing  acts : 

29  (a)      Compels  another  to  engage  in  or  promote  prostitution. 

30  (1»)     Promotes  prostitution  of  a  child  under  the  age  of  eighteen 

31  (18)  years,  whether  or  not  he  is  aware  of  the  child's  age. 

32  (c)     Promotes  the  prostitution  of  his  wife,  child,  ward  or  any 

33  person  for  whose  care,  protection  or  sup] tort  he  is  responsible. 

34  (3)     A   person  convicted  of   promoting  prostitution   shall  be 

35  fined  not  to  exceed  five-hundred  dollars  ($500)  or  be  imprison- 

36  ed  in  the  county  jail  for  any  term  not  to  exceed  six  (6)  months,  or 

37  both.  A  person  convicted  of  aggravated  promotion  of  prostitution 

38  shall  be  imprisoned  in  the  state  prison  for  any  term  not  to  exceed 

39  fifteen  (15)  years. 

40  (4)     Evidence. 

41  On  the  issue  whether  a  place  is  a  house  of  prostitution  the  fol- 

42  lowing,  in  addition  to  all  other  admissible  evidence,  shall  be  ad- 

43  missible : 

44  (a)     Its  general  repute;  the  repute  of  the  persons  who  reside 

45  in  or  frequent  the  place;  or  the  frequency,  timing  and  duration  of 

46  visits  by  nonresidents. 

47  (b)     Testimony  of  a  person  against  his  spouse  shall  be  admis- 

48  sible  under  this  section. 

Source:     New. 

Comment:  This  section  creates  a  comprehensive  single  offense  of  pro- 
moting prostitution,  embracing  many  different  acts  of  collaboration 
with  or  exploiting  of  prostitutes  found  in  prior  law  as  separate  offenses. 
Many  undesirable  consequences  under  prior  law  were  possible:  accumula- 
tion of  sentences  based  on  separate  convictions  for  what  are  really  parts 
of  a  single  criminal  transaction,  e.g.  procuring,  transportng,  receiving 
money;  unfair  double  trials,  as  where  a  county  attorney  proceeds  for 
transporting  after  losing  on  a  procuring  charge. 

In  general  the  subsidiary  clauses  of  Section  94-5-603  are  based  prior 
legislation.  Subsection  (l)(a)  covers  section  RCM  1947,  94-3607 
and  RCM  1947,  94-3608  of  prior  law.  Subsection  (l)(b)  covers  RCM 
1947,  94-4110,  94-4111,  94-4112,  94-4113  and  94-4114.  Subsection  (l)(c) 
also  covers  the  circumstances  embraced  in  RCM  1947,  94-4110,  94-4112, 
and  94-4115.  Subsection  (l)(d)  covers  RCM  1947,  94-3610;  subsection 
(l)(e)  covers  RCM  1947,  94-4114.  Subsection  (l)(f)  deals  with  trans- 
portation that  promotes  prostitution.  At  the  level  of  interstate  and  for- 
eign commerce,  the  federal  Mann  Act  strikes  at  the  phase  of  the  or- 
ganized business  of  prostitution.  This  subsection  covers  local  transport- 
ing and  makes  it  clear  that  the  transporter  must  have  the  purpose  to 
promote,  in  addition  to  the  knowledge  that  his  action  facilitates  prosti- 
tution. Subsection  (l)(g)  adopts  the  principle  of  prior  law,  section  RCM 
1947,  94-3608  making  he  landlord  criminally  responsible  if  he  knowingly 
lets  premises  for  use  in  prostitution.  This  subsection  is  not  meant  to  im- 
pose a  duty  of  inquiry  or  of  criminal  liability  for  negligent  failure  to  dis- 
cover the  illicit  use  of  leased  premises.  Subsection  (l)(h)  is  based  on 
section  RCM  1947,  94-4117  which  provides  for  punishment  of  those  who 
derive  their  livelihood  from  the  prostitution  of  others,  excepting  minor 
children  and  dependent  adults  such  as  a  senile  parent. 
Promoting  prostitution  is  made  a  misdemeanor,  but  a  more  severe  pen- 
alty is  provided  if  aggravating  circumstances  are  present. 
The  commission  felt  that  special  evidence  rules  like  those  laid  down  in 
the  Model  Penal  Code,  for  admission  or  repute  of  alleged  houses  of  pros- 
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titution  as  well  as  incriminating  testimony  against  a  spouse,  is  neces- 
sary to  prove  the  offense.  Abrogation  of  the  common  law  privilege  of 
the  defendant  to  bar  his  spouse  from  testifying  against  him  as  special 
utility  in  presecuting  pimps  who  are  not  infrequently  married  to  the 
prostitute. 

1  94-5-604.     BIGAMY. 

2  (1)     A  person  commits  the  offense  of  bigamy  if,  while  married, 

3  he  contracts   or  purports  to  contract  another  marriage,  unless 

4  at  the  time  of  the  subsequent  marriage: 

5  (a)     The   offender   believes   on   reasonable   grounds   that  the 

6  prior  spouse  is  dead;  or 

7  (b)     The  offender  and  the  prior  spouse  have  been  living  apart 

8  for  five  (5)  consecutive  years  throughout  which  the  prior  spouse 

9  was  not  known  by  the  offender  to  be  alive;  or 

10  (c)     A  court  has  entered  a  judgment  purporting  to  terminate 

11  or  annul  any  prior  disqualifying  marriage,  and  the  offender  does 

12  not  know  that  judgment  to  be  invalid ;  or 

13  (d)     The  offender  reasonably  believes  that  he  is  legally  eligible 

14  to  remarry. 

15  (2)     A  person  convicted  of  bigamy  shall  be  fined  not  to  exceed 

16  five-hundred  dollars   ($500  or  be  imprisoned  in  the  county  jail 

17  for  any  term  not  to  exceed  six  (6)  months,  or  both. 

Source:     Adapted  from  MPC,  Sec.  230.1. 

Comment:  This  section  replaces  RCM  1947,  94-701,  94-702,  94-703  of 
prior  law.  Prior  law  applies  to  a  person  having  a  husband  or  wife.  This 
section  has  a  broader  coverage  in  that  it  applies  to  someone  who  has 
"contracted  a  marriage."  It  is  possible  to  contract  a  marriage  which  is 
a  legal  nullity.  A  man  could  marry  a  woman  who,  unknown  to  him,  is  al- 
ready married  to  another  and  could  marry  then  without  bothering  to  di- 
vorce her.  Or  a  man  "married"  successively  to  two  women  who,  by 
reason  of  youth  or  mental  defect,  are  incapable  of  contracting  marriage. 
In  each  case  he  demonstrates  by  his  behavior  a  dangerous  disposition  to 
plural  marriage,  unless  he  comes  within  the  good  faith  defense  of  sub- 
section (l)(c).  The  concept  of  marriage  in  this  section  includes  com- 
mon law  marriage  contracted  in  a  jurisdiction  that  recognizes  this  form 
of  marriage.  Subsection  (l)(a)  obsolves  the  defendant  in  a  bigamy  case 
where  it  appears  that  he  believed  his  spouse  to  be  dead.  On  policy 
grounds  there  is  no  valid  reason  to  stigmatize  or  punish  remarriage  by 
people  who  in  good  faith  believe  themselves  to  be  widows  or  widowers. 
Subsection  (l)(b)  is  identical  to  RCM  1947,  94-702(1)  of  prior  law.  Sub- 
section (l)(c)  and  (d)  adopts  the  view  that  one  who  has  a  reasonable 
basis  for  believing  himself  legally  eligible  to  marry  does  not  become  a 
criminal  upon  his  second  marriage.  Questions  of  the  validity  of  foreign 
divorces  are  so  perplexing  that  lawyers  and  the  courts  themselves  are 
divided  on  many  issues.  It  is  well  settled  that  a  single  person  who  mar- 
ried a  divorced  person  is  not  liable  to  punishment  if  he  made  a  reason- 
able mistake  as  to  the  legal  validity  of  the  other's  divorce.  It  seems  harsh 
to  subject  a  defendant,  who  remarries  following  an  out-of-state  divorce 
to  criminal  bigamy  prosecution  where  a  person  sophisticated  in  law 
might  be  as  to  the  validity  of  the  foreign  divorce. 

1  94-5-605.     MARRYING  A  BIGAMIST. 

2  (1)     A  person  commits  the  offense  of  marrying  a  bigamist 

3  if  lie  contracts  or  purports  to  contract  a  marriage  with  another 

4  knowing  that  the  other  is  thereby  committing  bigamy. 

5  (2)      A  person  convicted  of  the  offense  of  marrying  a  bigamist 

6  shall  be  fined  not  to  exceed  live-hundred  dollars  ($500)  or  be  im- 
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7  prisoned  in  the  county  jail  for  any  period  not  to  exceed  six  (0) 

8  months,  or  both. 

Source:     New. 

Comment:  This  section  replaces  R.C.M.  94-704  and  also  applies  to 
someone  who  purports  to  contract  a  marriage.  Like  prior  law,  this  sec- 
tion punishes  the  knowing  participation  in  a  bigamous  marriage.  The 
punishment  has  been  reduced  to  a  misdemeanor  since  the  commission 
believed  that  this  penalty  provides  a  sufficient  deterrant  to  such  be- 
havior and  little  is  accomplished  by  subjecting  a  party  guilty  of  this 
offense  to  a  harsher  penalty. 

1  94-5-606.     INCEST. 

2  (1)     A  person  commits  the  offense  of  incest  if  he  knowingly 

3  marries  or  cohabits  or  lias  sexual  intercourse  with  an  ancestor, 

4  a   descendant,   a  brother  or   sister  of  the  whole  or  half  blood. 

5  "Cohabit"  means   to   live   together  under  the  representation   of 
(i  being  married.  The  relationships  referred  to  herein  includes  blood 

7  relationships  without  regard  to  legitimacy,  and  relationships  of 

8  parent  and  child  by  adoption. 

9  (2)     A  person  convicted  of  incest  shall  be  imprisoned  in  the 
10  state  prison  for  any  term  not  to  exceed  five  (5)  years. 

Source:     New. 

Comment:  This  section  replaces  RCM  1947,  94-705  and  is  patterned 
after  the  Model  Penal  Code.  The  commission  left  out  the  uncle-aunt- 
nephew-niece  cases  because  there  is  doubt  whether  they  belong  in  the 
category  of  "felonious  incest,"  in  view  of  the  severity  of  the  penalty. 
The  marriage  regulations  of  R.C.M.  48-105  circumscribe  marriage  more 
strictly  than  the  suggested  change  in  the  incest  law,  but  that  is  a  dif- 
ferent question  from  the  proper  scope  to  be  accorded  to  the  felony  of 
incest.  Relations  between  uncles  and  under-age  nieces,  for  example, 
would  be  "Sexual  Intercourse  Without  CConsent."  "Ancestor"  and  "De- 
cendant"  include  all  persons  in  lineal  ascent  and  descent  from  one  body. 

1  94-5-607.     ENDANGERING   WELFARE  OF  CHILDREN. 

2  (1)     A  parent,  guardian,  or  other  person  supervising  the  wel- 

3  fare  of  a  child  under  the  age  sixteen  (If!)  years  commits  the  of- 

4  fense  of  endangering  the  welfare  of  children  if  he  knowingly  en- 

5  dangers  the  child's  welfare  by  violating  a  duly  of  care,  protection 
G  or  support. 

7  (2)     A  person  convicted  of  endangering  welfare  of  children 

8  shall  be  fined  not  to  exceed  five-hundred  dollars  ($500)  or  be  iin- 

9  prisoned  in  the  county  jail   for  any  term  not   to  exceed  six   ((>) 

10  months,  or  both. 

11  (3)     Evidence.     On  the  issue  of  whether  there  has  been  a  vio- 

12  lation  of  the  duty  of  care,  protection,  and  support,  the  following 

13  in  addition  to  all  other  admissible  evidence,  shall  be  admissible: 

14  cruel  treatment,  abuse,  infliction  of  unnecessary  and  cruel  punish- 

15  nient,  abandonment,  neglect,  lack  of  proper  medical  care,  clothing, 

16  shelter  and  food;  evidence  of  past  bodily  injury. 

Source:     New. 

Comment:  This  section  penalizes  a  limited  class  of  misbehavior  by  a 
parent  or  other  person  legally  responsible  for  the  care  and  supervision 
of  children.  This  offense  can  be  committed  only  by  an  act  or  omission  in 
violation  of  a  legal  duty.  That  legal  duty  may  be  one  which  does  not 
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itself  carry  a  penal  sanction;  this  section  adds  the  penal  sanction  when 
violation  of  the  duty  creates  a  known  danger  to  the  child.  Although  the 
commission  recognizes  that  prosecution  of  parents  will  seldom  be  a  con- 
structive solution  to  intra-family  problems,  it  seems  worthwhile  to  re- 
tain a  penal  sanction  for  gross  breach  of  parental  responsibility.  This 
section  would  replace  RCM  1947  94-303,  304,  and  306.  The  crucial  age  is 
consistent  with  the  other  provisions  in  the  code  dealing  with  sexual  of- 
fenses. Although  RCM  1947,  94-304  allows  desecretion  to  suspend  the 
sentence  and  allow  the  defendant  to  provide  a  bond.  If  aggravating  cir- 
cumstances are  present  as  outlined  in  Section  94-5-608  however,  a  similar 
result  in  many  cases  may  be  reached  for  nonsupport  RCM  1947,  94-306 
which  dealt  with  child  abuse  carried  a  misdemeanor  penalty,  and  is  not 
changed  by  this  section. 

1  94-5-608.     NON-SUPPORT. 

2  (1)     A  person  commits  the  offense  of  non-support  if  he  fails 

3  to  provide  support  which  he  can  provide  and  which  he  knows 

4  he  is  legally  obliged  to  provide  to  a  spouse,  child,  or  other  de- 

5  pendant. 

6  (2)     A  person  commits  the  offense  of  aggravated  non-support 

7  if: 

8  (a)     The  offender  has  left  the  state  to  avoid  the  duty  of  sup- 

9  port. 

10  (b)     The  offender  has  been  previously  convicted  of  the  offense 

11  of  non-support, 

12  (3)     A  person  convicted  of  non-support  shall  be  fined  not  to 

13  exceed  five-hundred  dollars  ($500)  or  be  imprisoned  in  the  county 

14  jail  for  any  term  not  to  exceed  six  (0)  months,  or  both.  A  person 

15  convicted  of  aggravated  non-support  shall  be  imprisoned  in  the 

16  state  prison  for  any  term  not  to  exceed  five  (5)  years. 

17  (4)     The  court  may  order,  in  its  descretion,  any  fine  levied  or 

18  any  bond   forfeited  upon  a  charge  of  non-support  paid  to  the 

19  person  or  persons  that  the  defendant  has  failed  to  support. 

Source:     New: 

Comment:  This  section  confines  the  criminal  offense  of  non-support 
to  failure  to  provide  support  which  the  accused  knows  he  is  legally 
obliged  to  provide.  Prior  law,  RCM  1947,  Sec.  94-301  and  94-304  purport 
to  penalize  any  wilful  default  on  specified  support  obligations.  The  policy 
of  former  law  is  retained,  that  is,  this  section  is  designed  to  compel  the 
defendant  to  perform  his  duty  rather  than  use  him  as  an  object  of  ex- 
emplary punishment.  Exemplary  punishment  is  of  doubtful  efficacy  in 
complex  family  situations,  where  many  forces,  social  and  economic,  may 
combine  to  excuse  the  behavior.  The  fact  that  non-support  can  be  prose- 
cuted lays  the  basis  for  intervention  by  the  county  attorney,  who  can 
thus  provide  legal  aid  to  indigent  families  and  coerce  the  accused  to  sup- 
port his  family.  The  problem  of  enforcing  support  obligations  of  defen- 
dants who  leave  their  families  and  go  to  another  state  has  been  largely 
solved  by  the  Uniform  Reciprocal  Enforcement  of  Support  Act.  However, 
extraditing  the  defendant  on  a  felony  criminal  charge  is  still  possible 
under  the  aggravating  circumstances  of  subsection   (2). 

1  94-5-609.     UNLAWFUL    TRANSACTIONS    WITH     CHIL- 

2  DREN. 

3  ( 1 )     A  person  commits  the  offense  of  unlawful  transactions 

4  with  children  if  he  knowingly: 

5  (a)  Sells  or  gives  explosives  to  a  child  under  the  age  of 
(i  eighteen  (18)  years  except  as  authorized  under  appropriate  city 
7  ordinance's;  or 
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8  (b)     Sells  or  gives  intoxicating-  substances  to  a  child  under  the 

9  age  of  twenty-one  (21)  years;  or 

10  (c)     Being  a  junk-dealer,  pawnbroker  or  second  hand  dealer 

11  he  receives  or  purchases  goods  from  a  child  under  the  age  of 

12  twenty-one    (21)    years   without   authorization    of  the   parent  or 

1 3  guardian. 

14  (2)     A  person  convicted  of  the  offense  of  unlawful  transactions 

15  with  children  shall  be  fined  not  to  exceed  five-hundred  dollars 

16  ($500)  or  be  imprisoned  in  the  county  jail  for  any  term  not  to  ex- 

17  ceed  six  (0)  months,  or  both.  A  person  convicted  of  a  second  of- 

18  fense  of  unlawful  transactions  with  children  shall  he  fined  not  to 

19  exceed  one-thousand  dollars  ($1,000)  or  be  imprisoned  in  the  coun- 

20  ty  jail  for  any  term  not  to  exceed  six  (0)  months,  or  both. 

Source:     New. 

Comment:  This  section  is  merely  a  recodification  of  the  present  stat- 
utes on  unlawful  transactions  with  a  child.  RCM  1947,  Sees.  94-35-106  to 
94-35-106.2,  94-3702  and  69-1902.)  The  commission  decided  not  to  retain 
certain  statutes.  These  are  RCM  1947,  94-35-138  Minor's  in  dance  halls; 
RCM  1947,  94-35-137  Minor's  in  houses  of  prostitution;  RCM  1947,  94- 
35-208  Selling  tobacco  to  minors. 

RCM  1947,  94-3601  and  94-3602  giving  obscenity  to  minors  is  now  covered 
under  the  new  section  94-8-301  (Obscenity),  and  RCM  1947,  94-3579 
minor  using  firearms,  is  now  covered  under  94-8-202  (Illegal  Weapons.) 
Other  parts  of  the  Code  dealing  with  children  are:  RCM  1947,  4-337 
Carrier  selling  beer  to  minors;  RCM  1947,  4-345  Illegal  brewerys  selling 
beer  to  minors;  RCM  1947,  4-161  Giving  liquor  to  minors  except  parents; 
RCM  1947,  4-413  Licensee  or  employee  giving  beer  to  minors  (liquor); 
RCM  1947,  11-920  Governmental  subdivisions  can  regulate  the  purchase 
of  junk  from  minors;  RCM  1947,  10-617  Contributing  to  the  delinquency 
of  a  minor. 

1  94-5-G10.     UNLAWFUL  POSSESSION  OF  INTOXICATING 

2  SUBSTANCE  BY  CHILDREN. 

3  (1)     A  person  who  has  not  reached  the  age  of  twenty-one  (21) 

4  years  commits  the  offense  of  possession  of  intoxicating  substance 

5  if  he  knowingly  has  in  his  possession  an  intoxicating  substance. 

6  (2)     A  person  convicted  of  the  offense  of  possessing  an  intoxi- 

7  eating  substance  shall  be  fined  not  to  exceed  fifty  ($50)  dollars  or 

8  be  imprisoned  in  the  county  jail  for  any  term  not  to  exceed  ten 

9  (10)  days,  or  both. 

Source:     RCM,  1947  Sec.  94-35-106.2. 

Comment:  This  section  is  merely  a  recodification  of  the  present  statute 
on  this  subject. 

1  94-5-G11.     INTIMIDATION. 

2  (1)      A  person  commits  the  offense  of  intimidation  when,  with 

3  the  purpose  to  cause  another  to  perform  or  to  omit  the  perform- 

4  ance  of  any  act,  he  communicates  to  another  a  threat  to  perform 

5  without  lawful  authority  any  of  the  following  acts: 

6  (a)     Inflict  physical   harm  on  the  person  threatened  or  any 

7  other  person  or  on  property;  or 

8  (b)     Subject  any  person  to  physical  confinement  or  restraint;  or 

9  (c)      Commit  any  criminal  offense;  or 

10  (d)     Accuse  any  person  of  an  offense;  or 
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11  (c)     Expose  any  person  to  hatred,  contempt  or  ridicule;  or 

12  (f)     Take  action  as  a  public  official  against  anyone  or  anything 

13  or  withhold  official  action,  or  cause  such  action  or  withholding. 

14  (2)     A  person  convicted  of  the  offense  of  intimidation  shall  be 

15  imprisoned  in  the  state  prison  for  any  term  not  to  exceed  five  (5) 

16  years. 

Source:     111.   Sec.   12-6. 

Comment :  Intimidation  requires  a  specific  purpose  to  cause  another  to 
perform  "or  to  omit"  the  performance  of  any  act  (such  as  testifying), 
and  the  threat  must  be  "communicated"  with  that  purpose.  It  is  also 
required  that  the  Act  threatened,  if  performed,  would  be  "without  law- 
ful authority."  The  section  anticipates,  therefore,  that  the  accused  is  ap- 
prehended and  prosecuted  for  intimidation  before  the  harm  threatened 
is  performed,  then  the  accused  is  probably  subject  to  prosecution  and 
punishment  for  the  more  serious  offense,  or  both  imtimidation  and  such 
offense.  This  section  is  all  inclusive  and  includes  public  officials  acting 
without  authority. 

The  maximum  penalty  is  relatively  harsh,  but  since  there  is  no  minimum 
sentence  the  judge  is  able  to  fix  the  penalty  to  suit  the  crime. 


1  CHAPTER  6:  OFFENSES  AGAINST  PROPERTY. 

2  Part  One:     Criminal  Mischief  and  Arson. 

3  94-6-101.     DEFINITIONS. 

4  ( 1 )     "Tamper"  means  to  interfere  with  something  improperly, 

5  meddle  with  it,  or  make  unwarranted  alterations  in  its  existing 

6  condition. 

7  (2)     "Property  of  another"  means  real  or  personal  property 

8  in  which  a  person  other  than  the  offender  has  an  interest  which 

9  the  offender  has  no  authority  to  defeat  or  impair,  even  though  the 
10  offender  himself  may  have  an  interest  in  the  property. 

Source:     New. 

Comment:  The  language  is  intended  to  confine  the  crime  of  arson  and 
criminal  mischief  to  property  whose  burning  would  typically  endanger 
life.  In  principle,  buring  of  a  dilapidated  and  deserted  shack  manifestily 
unsuited  for  occupancy  should  be  no  more  than  criminal  mischief,  but  the 
probability  that  a  similar  structure  is  used  by  human  beings  in  ways 
that  make  it  dangerous  to  burn  or  explode  is  so  high  that  it  seems  point- 
less to  require  the  prosecution  to  charge  and  prove  occupancy  in  every 
case.  As  in  burglary,  an  occupied  structure  includes  ships,  sleeping  cars, 
mobile  homes  and  offices,  but  not  ordinary  passenger  automobiles, 
trucks  or  freight  cars. 

The  traditional  law  of  arson  makes  exception  for  burning  one's  own 
property  and  for  other  lawful  burning  by  specifying  that  the  property 
be  that  "of  another,"  as  set  forth  in  subsection  (2)  herein.  It  is  neces- 
sary to  retain  the  restriction  of  arson  to  "property  of  another"  except 
where  the  culpability  of  the  behavior  rests  on  other  factors  such  as  in- 
tent to  defraud  (see  94-6-102 (c),  or  recklessness  of  the  safety  of  other 
persons,  (see  94-6-103.)  "Property  of  another"  includes  every  kind  of 
property   (94-201(2)   "another"  and  94-201(22)    "person.") 

1  94-6-102.     CRIMINAL  MISCHIEF. 

2  (1)     A  person  commits  the  offense  of  criminal  mischief  if  he 

3  knowingly  or  purposely: 

4  (a)      Injuries,  damages  or  destroys  any  property  of  another 
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(i         (b)      Without  consent  tampers  with  property  of  anotlier  so  as 

7  to  endanger  or  interfere  with  persons  or  property  or  its  use;  or 

8  (c)     Damages  or  destroys  property  with  the  purpose  to  defraud 
!)  an  insurer;  or 

10  (d)     Fails  to  close  a  gate  previously  unopened  which  he  has 

11  opened,  leading  in  or  out  of  any  inclosed  premises.  This  does  not 

12  apply  to  gates  located  in  cities  or  towns. 

13  (2)     A   person   convicted  of  the  offense  of  criminal   mischief 

14  shall  be  fined  not  to  exceed  five-hundred  dollars  ($500)  or  he  im- 

15  prisoned  in  the  county  jail  for  any  term  not   to  exceed  six   (0) 

16  months,  or  both.  If  the  offender  commits  the  offense  of  criminal 

17  mischief  and  causes  pecuniary  loss  in  excess  of  one-hundred  fifty 
IS  dollars  ($150),  or  injuries  or  kills  a  commonly  domesticated  hoof- 

19  ed  animal,  or  causes  a  substantial  interruption  or  impairment  of 

20  public  communication,   transportation,   supply  of  water,  gas,  or 

21  power,  or  other  public  services,  he  shall  he  imprisoned  in  the  state 

22  prison  for  any  term  not  to  exceed  five  (5)  years. 

Source:     New. 

Comment:  This  section  defines  the  behavior  that  is  punishable  because 
it  harms  or  threatens  to  harm  property.  Insofar  as  the  section  deals 
with  purposeful,  unjustified  actual  harm  to  property,  it  corresponds  to 
the  traditional  "malicious  mischief"  offense.  The  section  attempts  to 
generalize  a  large  mass  of  legislation  punishing  careless  or  unintentional 
harms  to  particular  kinds  of  property  and  behavior  which  in  the  judg- 
ment of  the  legislature  should  be  forbidden  in  order  to  avert  risk  of 
harm.  But  there  is  included  a  specific  prohibition  which  replaces  RCM 
1947,  94-35-166,  Leaving  gates  open. 

This  section  includes  killing,  maiming,  or  poisoning  livestock.  The  grade 
of  a  felony  is  imposed,  thus  the  section  replaces  RCM  1947,  94-1208.  The 
section  will  provide  an  advantage  to  owners  of  livestock  in  that  it  is  more 
comprehensive  and  contains  mine  limited  requirements  of  proof  of  mens 
rea  than  RCM  1947,  94-1208.  RCM  1947,  94-1209  is  retained  in  substance 
by  95-35-109. 

Subsection  (2)  of  this  section  makes  some  criminal  mischief  a  felony  by 
providing  imprisonment  up  to  five  (5)  years  in  the  state  prison  for  caus- 
ing pecuniary  loss  in  excess  of  one-hundred  fifty  ($150).  Under  the  cur- 
rent malicious  mischief  section  RCM  1947,  94-3301,  the  amount  of  loss 
required  is  only  fifty  ($50)  and  the  penalty  for  violation  has  a  manda- 
tory minimum  of  one  year.  Section  94-6-102,  through  its  changed  lan- 
guage, attempts  to  keep  pace  with  the  changing  values  of  property  as 
well  as  providing  substantial  discretion  to  the  court  in  punishing  viola- 
tions of  the  section. 

1  94-6--103.     RECKLESS  ARSON. 

2  (1)     A   person    commits   the   offense   of   reckless   arson   if   he 

3  purposely   or   knowingly    starts   a    fire   or   causes   an    explosion, 

4  whether  on  his  own  property  or  property  of  another  and  thereby 

5  recklessly : 

6  (a)     Places  another  person  in  danger  of  death  or  bodilv  in  jury  ; 

7  or 

8  ()))     Place's  an  occupied  structure  or  premises  of  another  in 

9  danger  of  damage  or  destruction. 

10  (2)     A  person  convicted  of  the  offense  of  reckless  arson  shall 

11  he  fined  not  to  exceed  five-hundred  dollars  ($500)   or  be  impris- 

12  oned  in  the  county  jail  for  any  term  not  to  exceed  six  ((i)  months, 
1.')     or  both.  If  the  offender  places  another  person  in  danger  of  death 
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14  or  bodily  injury,  he  shall  be  imprisoned  in  the  stale  prison  for  any 

15  term  not  to  exceed  five  (5)  years. 

Source:     New. 

Comment:  Section  94-6-103  differs  from  the  current  Model  Arson  Law, 
Chapter  Five  of  Title  94,  in  two  siginificant  ways.  First,  the  section  in- 
cludes provision  for  purposeful  and  knowing  violation  of  the  section  and 
second,  it  eliminates  the  grading  of  arson  into  degrees  by  reference  to 
the  class  of  property  destroyed.  The  intent  of  the  section  is  to  deal  with 
recklessness  to  personal  safety,  unaccompanied  by  injury  or  damage, 
and  is  directed  against  situations  where  the  burning  of  one's  own  prop- 
erty in  circumstances  where  there  is  a  high  risk  that  the  fire  will  spread 
to  property  of  others,  where  the  burning  of  lesser  forms  of  property  is 
done  in  close  proximity  to  occupied  structures,  and  where  other  reck- 
lessness with  fire  occurs  in  relation  to  occupied  structures  or  highly  re- 
garded property. 

The  provisions  of  subsection  (1)  are  to  be  construed  as  pertaining  to 
affirmative  knowing  and  purposeful  acts  and  are  not  intended  to  include 
omissions  to  report,  control  or  combat  a  fire  which  has  placed  a  person 
in  danger  of  bodily  injury  or  death,  or  an  occupied  structure  in  danger 
of  damage  or  destruction. 

If  a  person  starts  a  fire  negligently  or  fails  to  control  a  fire  thus  placing 
persons  or  property  in  danger  the  act  is  made  punishable  by  RCM  28- 
115,  which  covers  the  substance  of  RCM  1947,  section  94-3328. 

1  94-6-104.     ARSON. 

2  (1)     A  person  commits  the  offense  of  arson  when,  by  means 
of  fire  or  explosives,  he  knowingly  or  purposely: 

4  (a)     Damages   or  destroys  an   occupied  structure  of  another 

5  without  consent ;  or 

6  (b)     Places  another  person  in  danger  of  death  or  bodily  injury. 

7  (2)     A  person  convicted  of  the  offense  of  arson  shall  be  im- 

8  prisoned  in  the  state  prison  for  any  term  not  to  exceed  fifteen 

9  (15)  years. 

Source:     New. 

Comment:  This  section,  together  with  94-6-103,  Reckless  Arson,  is  in- 
tended to  completely  replace  the  current  Model  Arson  Law  in  operation 
in  Montana,  which  can  be  subject  to  grave  critism  on  the  ground  that  the 
system  of  classifying  offenses  is  arbitrary  from  the  penological  point 
of  view.  The  burning  of  an  empty,  isolated  dwelling  may  lead  to  a 
twenty  (20)  year  sentence,  under  RCM  1947,  94-502,  while  setting  fire 
to  a  crowded  church  or  theater  or  jail  could  yield  only  a  maximum  sen- 
tence of  10  years  under  RCM  1947,  94-503.  Moreover,  it  makes  little  sense 
to  treat  the  burning  of  miscellaneous  personal  property,  whether  out  of 
malice  or  to  defraud  insurers  as  done  in  RCM  1947,  94-506,  as  a  special 
category  of  crime  apart  from  the  risks  associated  from  burning.  Thus, 
to  destroy  a  valuable  painting  or  manuscript  by  burning  it  in  a  hearth 
or  furnace  cannot  be  distinguished  criminologically  from  any  other 
method  of  destruction. 

1         94-6-105.     POSSESSION   OF  ENPLOSIVPS. 

(1)      A  person  commits  the  offense  of  possession  of  explosives 

3  if  he  possesses,  manufactures  or  transports  any  explosive  com- 

4  pound  or  timing  or  detonating  device  for  use  with  any  explosive 

5  compound  or  incendiary  device,  and: 

(i  (a)      lias  the  purpose  to  use  such  explosive  or  device  to  commit 

7  any   offense;   or 

8  (b)     Knows  that  another  has  the  purpose  to  use  such  explo- 

9  sive  or  device  to  commit  any  offense. 

10         (2)      A  person  convicted  of  tin1  offense  of  possession  of  explo- 
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11  sives  shall  be  imprisoned  in  the  state  prison  for  any  term  not  to 

12  exceed  five  (5)  years. 

Source:     111.  Sec.  20-2. 

Comment:  This  section  is  intended  to  consolidate  RCM  1947,  94-3304, 
"Destruction  of  buildings  by  explosive — punishment,"  and  the  various 
applicable  provisions  included  in  Title  69,  Chapter  19,  Explosives,  Regu- 
lation of  Manufacture,  Storage  and  Sale.  Note  that  the  act  is  prohibited 
only  when  it  is  done  with  the  intent  to  commit  an  offense  or  with  knowl- 
edge that  another  intends  to  use  the  explosive  to  commit  an  offense. 

1  Part  Two:  Criminal  Trespass  and  Burglary. 

2  94-6-201.     DEFINITIONS. 

3  "ENTER  OR  REMAIN  UNLAWFULLY."     A  person  enters 

4  or  remains  unlawfully  in  or  upon  any  vehicle,  or  occupied  struc- 

5  ture  or  premise's  when  he  is  not  licensed,   invited,  or  otherwise 

6  privileged  to  do  so.  A  person  who  enters  or  remains  upon  land 

7  dot's  so  with  privilege  unless  notice  is  personally  communicated 

8  to  him  by  an  authorized  person,  or  unless  such  notice  is  given  by 

9  posting  in  a  conspicuous  manner. 

Source:     New. 

Comment:  The  core  of  the  common  law  concept  of  burglary  was  break- 
ing and  entering  a  dwelling  house  at  night  with  intent  to  commit  a  fel- 
ony therein.  The  scope  of  the  offense  has  enlarged  until  under  prevail- 
ing law,  the  offense  may  be  committed  by  entry  alone,  in  day  time  as 
well  as  by  night,  in  any  building,  structure,  or  "vehicle."  The  definition 
of  "occupied  structure"  is  narrowly  defined  to  include  buildings  where 
people  are  living  or  working  and  where  intrusions  are  most  alarming 
and  dangerous.  For  example,  the  definition  does  not  include  barns,  or 
derelict  and  abandoned  buildings  unsuited  for  human  occupancy.  In  the 
case  of  a  mine  or  ship,  for  example,  occupancy  would  have  to  be  proved. 
"Entering  or  remaining  unlawfully"  is  a  concept  which  takes  a  middle 
ground  between  prevailing  law  requiring  breaking  and  its  complete  elimi- 
nation in  some  modern  legislation. 

1  94-G-202.     CRIMINAL  TRESPASS  TO  VEHICLES. 

2  (1)     A  person  commits  the  offense  of  criminal  trespass  to  ve- 

3  hides   when    he   purposely   or   knowingly   and   without   authority 

4  enters  any  vehicle  or  any  part  thereof. 

5  (2)     A  person  convicted  of  the  offense  of  criminal  trespass  to 
G     vehicles  shall  be  fined  not  to  exceed  five-hundred  dollars  ($500) 

7  or  be  imprisoned  in  tin1  county  jail  for  any  term  not  to  exceed  six 

8  (6)   months,  or  both. 

Source:     111.  Sec.  21-2. 

Comment:  Section  94-6-202  covers  the  trespass  to  vehicles,  aircraft,  or 
watercraft. 

Currently  there  is  no  provision  in  the  Montana  Criminal  Code  for  a 
criminal  trespass  to  a  vehicle.  Section  94-6-202  is  intended  to  cover  a 
troublesome  area  of  criminal  activity  which  is  easily  identifiable  and  well 
known  to  the  police.  The  section  covers  only  trespass  to  vehicles,  air- 
craft or  watercraft  (See  94-6-201(4).  If  the  trespass  also  involves  the 
damage  to  the  vehicle,  the  separate  offense  of  Criminal  Mischief  (sec- 
tion 94-6-102)  would  likewise  be  committed. 

1  94-6-203.     CRIMINAL  TRESPASS  TO  PROPERTY. 

2  (1)     A    pei-son    commits   the   offense   of   criminal    trespass    to 
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3  property  if  he  knowingly: 

4  (a)     Enters  or  remains  unlawfully  in  an  occupied  structure; 

5  or 

6  (b)     Enters  or  remains  unlawfully  in  or  upon  the  premises  of 

7  another. 

8  (2)     A  person  convicted  of  the  offense  of  criminal  trespass  to 

9  property  shall  be  fined  not  to  exceed  five-hundred  dollars  ($500) 

10  or  be  imprisoned  in  the  county  jail  for  any  term  not  to  exceed  six 

1 1  (0)   months,  or  both. 

Source:     111.  Sec.  21-3. 

Comment:  This  section  covers  criminal  trespass  to  land  without  re- 
gard to  the  nature,  use  or  location  of  the  land.  Criminal  trespass  is  con- 
templated only  if  the  offender,  immediately  prior  to  entry,  receives  oral 
or  written  notice  that  such  entry  is  forbidden,  or  he  remains  upon  the 
land  after  being  notified  to  leave.  The  section  differs  substantially  from 
Section  RCM  1947,  94-3308,  "Malicious  injuries  to  freehold,"  in  that  no 
specific  act  causing  damage  need  be  alleged,  only  the  unlawful  presence 
of  the  offender.  Should  damage  occur  during  the  trespass,  the  offender 
could  be  prosecuted  under  94-6-102,  Criminal  Mischief;  the  latter  pos- 
sibly providing  a  more  severe  sentence. 

1  94-0-204.     BURGLARY. 

2  (1 )     A  person  commits  the  offense  of  burglary  if  he  knowingly 

3  enters  or  remains  unlawfully  in  an  occupied  structure  with  the 

4  purpose  to  commit  an  offense  therein. 

5  (2)     A  person  commits  the  offense  of  aggravated  burglary  if 
0     lie  knowingly  enters  or  remains  in  an  occupied  structure  with  the 

7  purpose  to  commit  a  felony  therein,  and 

8  (a)     In  effecting  entry  or  in  the  course  of  committing  the  of- 

9  fense  or  in  immediate  flight  thereafter,  he  or  another  participant 

10  in  the  offense  is  armed  with  explosives  or  a  weapon;  or 

11  (b)      In  effecting  entry  or  in  the  course  of  committing  the  of- 

12  fense,  or  in  immediate  flight  thereafter  he  purposely,  knowlingly, 

13  or  recklessly  inflicts  or  attempts  to  inflict  bodily  injury  upon  any- 

14  one. 

15  (3)     A  person  convicted  of  the  offense  of  burglary  shall  be 

16  imprisoned  in  the  state  prison  for  any  term  not  to  exceed  five  (5) 

17  years.   A  person  convicted  of  the  offense  of  aggravated  burglary 

18  shall  be  imprisoned  in  the  state  prison  for  any  term  not  to  exceed 

19  fifteen  (15)  years. 

Source:     New. 

Comment:  The  definition  of  a  burglarious  entry,  i.e.  "unprivileged 
entry"  takes  a  middle  ground  between  the  common  law  requirement  of 
"breaking"  and  the  complete  elimination  of  that  requirement  in  some 
modern  statutes.  The  very  core  of  the  conception  of  breaking  seems  to 
be  an  unlawful  intrusion,  or  as  defined  in  Section  94-6-201,  "entering  or 
remaining  unlawfully."  This  definition  is  meant  to  exclude  from  burglary 
situations  like  the  following:  a  servant  enters  his  employer's  house 
meaning  to  steal  silver;  a  shoplifter  enters  a  store  during  business  hours 
to  steal  from  the  counters;  a  fireman  resolves  as  he  breaks  down  a  door 
of  a  burning  house  to  appropriate  some  of  the  householder's  belongings. 
Where  breaking  is  not  required  there  has  been  a  tendency  to  hold  that 
K'uilt  may  be  established  by  proof  that  the  proscribed  intent  was  sec- 
retly entertained  in  the  mind  of  the  entrant  although  apart  from  this 
secret  intent  the  entrance  at  that  time  and  place  would  have  been  au- 
thorized. For  example,  in  People  v.  Brittain,  142  Cal.  8,  75  P.  314,  it  was 
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held  one  could  be  convicted  of  burglary  for  entering  a  store  with  lar- 
cenous intent.  The  commission  rejects  this  view  and  approves  of  the  de- 
cision of  State  v.  Starkweather,  89  Mont.  381,  297  P.  497  as  a  much  more 
practical  result. 

1  94-6-205.     POSSESSION  OF  BURGLARY  TOOLS. 

2  (1)     A   person  commits  the  offense  of  possession  of  burglary 

3  tools  when  he  possesses  any  key,  tool,  instrument,  device,  or  any 

4  explosive,   suitable   for  breaking  into   an   occupied   structure  or 

5  vehicle  or  any  depository  designed  for  the  safe-keeping  of  prop- 

6  erty,  or  any  part  thereof  with  the  purpose  to  commit  an  offense 

7  therewith.  ' 

8  (2)     A  person  convicted  of  possession  of  burglary  tools  shall 

9  be  fined  not  to  exceed  five-hundred  dollars  ($500)  or  be  impris- 

10  oned  in  the  county  jail  for  any  term  not  to  exceed  six  (0)  months, 

11  or  both. 

Source:     111.  Sec.  19-2. 

Comment:  This  section  does  not  represent  a  substantial  change  from 
the  current  provision  prohibiting  possession  of  burglary  tools,  Section 
RCM  1947,  94-908.  The  main  purpose  for  the  change  is,  first,  to  recon- 
struct the  language  of  the  provision  to  conform  with  that  of  the  other 
burglary  statutes  in  this  chapter,  and  second,  to  eliminate  the  concept  of 
altering  a  tool  or  instrument  for  the  purpose  of  committing  a  felony  or 
misdemeanor,  since  possession  of  an  altered  instrument  or  tool  with  the 
intent  to  use  it  to  commit  a  crime,  cannot  logically  be  distinguished  from 
possession  of  an  unaltered  burglarious  tool.  The  new  provision  does  not 
alter  the  penalty  for  the  crime. 

1  Part  Three:    Theft  and  Related  Offenses. 

2  94-6-301.     DEFINITIONS. 

3  (1)     "Property"  means  anything  of  value.   Property  includes, 

4  but  is  not  limited  to,  real  estate,  money,  commercial  instruments, 

5  administration  or  transportation  tickets,  written  instruments  rep- 

6  resenting  or  embodying  rights  concerning  anything  of  value,  labor, 

7  or  services,  or  otherwise  of  value  to  the  owner;  things  growing  on 

8  or  affixed  to,  or  found  on  land,  or  part  of  or  affixed  to  any 

9  building;    electricity,   gas   and   water;   birds,   animals   and   fish, 

10  which  ordinarily  are  kept  in  a  state  of  confinement;  food  and 

11  drink,   samples,  cultures,   micro-organisms,   speciments,   records, 

12  recordings,  documents,  blueprints,  drawings,  maps  and  whole  or 

13  partial  copies,  descriptions,  photographs,   prototypes  or  models 

14  thereof,  or  any  other  articles,  materials,  devices,  substances  and 

15  whole  or  partial  copies,  descriptions,  photographs,   prototypes, 

16  or  models  thereof  which  constitute,  represent,  evidence,  reflect 

17  or  record  a  secret  scientific,  technical,  merchandising  production 

18  or  management  information,  designed  process,  procedure,  forcn- 

19  ula,  invention  or  improvement. 

20  (2)     "Owner"  means  a  person,  other  than  the  offender,  who  has 

21  possession  of  or  any  other  interest  in  the  property  involved,  even 

22  though  such  interest  or  possession  is  unlawful,  and  without  whose 

23  consent  the  offender  has  no  authority  to  exert  control  over  the 

24  property. 

25  (3)     "Deprive"  means  to  withhold;    (a)    property  of  another 

26  permanently;  or  (b)  for  such  a  period  as  to  appropriate  a  por- 
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27  tion  of  its  value;  or  (c)  with  the  purpose  to  restore  it  only  upon 

28  payment  of  reward  or  other  compensation;  or  (d)  to  dispose  of 

29  the  property  so  as  to  make  it  unlikely  that  the  owner  will  recover 

30  it. 

31  (4)     "Deception"  means  knowingly  to: 

32  (a)     Create  or  confirm  in  another  an  impression  which  is  false 

33  and  which  the  offender  does  not  believe  to  be  true ;  or 

34  (b)     Fail  to  correct  a  false  impression  which  the  offender  pre- 

35  viously  has  created  or  confirmed;  or 

36  (c)     Prevent  another  from  acquiring  information  pertinent  to 

37  the  disposition  of  the  property  involved;  or 

38  (d)     Sell  or  otherwise  transfer  or  encumber  property,  failing 

39  to  disclose  a  lien,  adverse  claim,  or  other  legal  impediment  to  the 

40  enjoyment  of  the  property,  whether  such  impediment  is  or  is  not 

41  of  value  or  is  not  a  matter  of  offical  record;  or 

42  (e)     Promise  performance  which  the  offender  does  not  intend 

43  to  perform  or  knows  will  not  be  performed.  Failure  to  perform 

44  standing  alone  is  not  evidence  that  the  offender  did  not  intend 

45  to  perform. 

46  (5)     "Threat"  means  a  menace,  however  communicated,  to: 

47  (a)     Inflict  physical  harm  on  the  person  threatened  or  any 

48  other  person  or  on  property;  or 

49  (b)     Subject  anv  person  to  physical  confinement  or  restraint; 

50  or 

51  (c)     Commit  any  criminal  offense;  or 

52  (d)     Accuse  any  person  of  a  criminal  offense;  or 

53  (e)     Expose  any  person  to  hatred,  contempt  or  ridicule;  or 

54  (f)     Harm  the  credit  or  business  repute  of  any  person;  or 

55  (g)     Reveal  any  information  sought   to  be  concealed  by  the 

56  person  threatened;  or 

57  (h)     Take  action  as  an  official  against  anyone  or  anything,  or 

58  withhold  official  action,  or  cause  such  action  or  withholding;  or 

59  (i)     Bring  about  or  continue  a  strike,  boycott  or  other  similar 

60  collective  action  if  the  property  is  not  demanded  or  received  for 

61  the  benefit  of  the  groups  which  he  purports  to  represent ;  or 

62  (j)     Testify  or  provide  information  or  withhold  testimony  or 

63  information  with  respect  to  another's  legal  claim  or  defense. 

64  (6)     "Stolen  property"  means  property  over  which  control  has 

65  been  obtained  by  theft. 
G6  (7)     "Obtain"  means: 

67  (a)     In  relation  to  property,  to  bring  about  a  transfer  of  mter- 

68  est  or  possession,  whether  to  the  offender  or  to  another;  and 
<;(|  (b)     In  relation  to  labor  or  services,  to  secure  the  performance 

70  thereof. 

71  (8)     "Obtains  or  exerts  control"  includes  but  is  not  limited  to 

72  the  taking,  carrying  away,  or  the  sale,  conveyance,  or  transfer  of 

73  title  to,  or  intest  in,  or  possession  of  property. 

74  (9)     "Common  scheme"  means  a  series  of  acts  or  omissions  mo- 

75  tivated  by  a  purpose  to  accomplish  a  single  criminal  objective,  or 

76  by  a  common  purpose  or  plan  and  which  resulted  in  the  repeated 
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77  commission  of  the  same  offense  or  affects  the  same  person  or  the 

78  same  persons  or  the  property  thereof. 

79  (10)     (a)     "Value"  means  the  market  value  of  the  property  at 

80  the  time  and  place  of  the  crime,  or  if  such  cannot  be  satisfactorily 

81  ascertained,  the  cost  of  the  replacement  of  the  property  within 

82  a  reasonable  time  after  the  crime.  If  the  offender  appropriates 

83  a  portion  of  the  value  of  the  property,  the  value  shall  be  deter- 

84  mined  as  follows : 

85  (i)     The  value  of  an  instrument  constituting  an  evidence  of 

86  debt,  such  as  a  check,  draft  or  promissory  note,  shall  be  deemed 

87  the  amount  due   or  collectible  thereon  or  thereby,   such  figure 

88  ordinarily  being  the  face  amount  of  the  indebtedness  less  any 

89  portion  thereof  which  has  been  satisfied. 

90  (ii)     The  value  of  any  other  instrument  which  creates,  releases, 

91  discharges,  or  otherwise  affects  any  valuable  legal  right,  privilege 

92  or  obligation  shall  be  deemed  the  amount  of  economic  loss  which 

93  the  owner  of  the  instrument  might  reasonably  suffer  by  virture  of 

94  the  loss  of  the  instrument. 

95  (b)     When  it  cannot  be  determined  of  if  the  value  of  the  prop- 

96  erty  is  more  or  less  than  one-hundred  fifty  dollars  ($150)  by  the 

97  standards    set    forth    in    subsection    (10)  (a)    above,    its    value 

98  shall  be  deemed  to  be  an  amount  less  than  one-hundred  fifty  dol- 

99  lars  ($150). 

100  (c)     Amounts    involved    in    thefts    committed   pursuant   to    a 

101  common  scheme  or  the  same  transaction,  whether  from  the  same 

102  person  or  several  persons,  may  be  aggregated  in  determining  the 

103  value  of  the  property. 

Source:  MPC,  Sec.  223.0(5) (6),  111.  Sec.  15-1,  15-4,  15-5,  15-6,  15-7, 
15.8.  Mich.  Sec.  3201  (m). 

Comment:  The  comprehensive  definition  of  property  found  in  subsec- 
tion (1)  serves  to  eliminate  whatever  still  remains  of  the  artificial  re- 
strictions on  the  scope  of  larceny  and  other  theft  offenses.  Old  restric- 
tions on  what  might  be  the  subject  of  theft  grew  up  at  a  time  when 
theft  was  a  capital  offense,  and  clustered  about  twin  principal  notions; 
that  some  things  had  no  value,  e.g.  dogs,  and  that  real  estate  (fix- 
tures, growing  crops,  deeds,  etc.)  being  immovable,  could  be  excluded 
from  theft  offenses.  The  resulting  deficiencies  of  the  law  of  theft  have 
been  the  subject  of  a  great  deal  of  piece  meal  remedial  legislation  which 
has  increased  the  bulk  of  and  complicated  the  administration  of  theft 
law. 

1  94-6-302.     CONSOLIDATION  OF  THEFT  OFFENSES. 

2  Conduct  denominated  theft  in  this  Part  constitutes  a  single 

3  offense    including   the    separate    offenses   heretofore   known    as 

4  larceny,  embezzlement,  false  pretense,  extortion,  blackmail,  fradu- 

5  lent  conversion,  receiving  stolen  property,  and  the  like.   An  accu- 

6  sation  of  theft  may  be  supported  by  evidence  that  it  was  com- 

7  mitted  in  any  manner  that  would  be  theft  under  this  Part,  not- 

8  withstanding  the  specification  of  a  different  manner  in  the  com- 

9  plaint,  indictment  or  information,  subject  only  to  the  power  of  the 

10  court   to   ensure   fair  trial  by  granting  a  continuance  or  other 

11  appropriate   relief  where   the  conduct  of  the  defense  would  be 

12  prejudiced  by  lack  of  fair  notice  or  by  surprise. 
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Source:     New. 

Comment:  The  traditionally  distinct  crimes  of  larceny,  embezzlement, 
obtaining  by  false  pretenses,  fraudulent  conversion,  cheating,  extortion 
and  blackmail  are  consolidated  into  one  offense  called  "theft."  Unifica- 
tion is  desirable  because  it  eliminates  pointless  procedural  obstacles  to 
the  conviction  of  thieves  and  swindlers.  It  will  no  longer  be  possible, 
for  example,  to  reverse  a  conviction  of  "larceny  by  trick"  by  satisfyng 
an  appellate  court  that  the  defendant  had  been  guilty  of  a  "different" 
offense,  viz.  obtaining  by  false  pretense,  or  to  upset  a  fraud  conviction 
on  the  ground  that  defendant  intends  to  frighten  rather  than  deceive  the 
victim  by  false  statements  that  the  victim  had  fathered  an  illegitimate 
child.  Unification  is  also  desirable  because  it  facilitates  the  drafting  of 
provisions  dealing  with  defenses  applicable  to  all  forms  of  theft  and  the 
drafting  of  rational  punishment  provisions  graded  according  to  amount 
of  property  involved  or  other  meaningful  aspects  of  the  offense,  rather 
than  according  to  a  technical  classfiication  whose  signifinance  is  chiefly 
historical. 

1  94-6-303.     THEFT. 

2  (1)     A  person  commits  the  offense  of  theft  when  lie  purposely 

3  or  knowingly  obtains  or  exerts  unauthorized  control  over  property 

4  of  the  owner,  and: 

5  (a)     Has  the  purpose  of  depriving  the  owner  of  the  property; 

6  or 

7  (b)     Purposely  or  knowingly  uses,  conceals,  or  abandons  the 

8  property  in  such  manner  as  to  deprive  the  owner  of  tin1  property; 

9  or 

10  (c)     Uses,  conceals,  or  abandons  the  property  knowing  such 

11  use,  concealment  or  abandonment  probably  will  deprive  the  owner 

12  of  the  property. 

13  (2)     A  person  commits  the  offense  of  theft  when  he  purposely 

14  or  knowingly  obtains  by  threat  or  deception  control  over  property 

15  of  the  owner,  and : 

16  (a)     Has  the  purpose  of  depriving  the  owner  of  the  property; 

17  oi- 
ls        (b)     Purposely  or  knowingly  uses,  conceals,  or  abandons  the 

19  property  in  such  manner  as  to  deprive  the  owner  of  the  property ; 

20  or 

21  (c)      Uses,  conceals,  or  abandons  the  property  knowing  such 

22  use,  concealment  or  abandonment  probably  will  deprive  the  owner 

23  of  the  property. 

24  (3)     A  person  commits  the  offense  of  theft  when  he  purposely 

25  or  knowingly  obtains  control  over  stolen  property  knowing  the 

26  property  to  have  been  stolen  by  another,  and: 

27  (a)     Has  the  purpose  of  depriving  the  owner  of  the  property; 

28  or 

(b)     Purposely  or  knowingly  uses,  conceals,  or  abandons  the 

30  property  in  such  manner  as  to  deprive  the  owner  of  the  property; 

31  or 

32  (c)     Uses,  conceals,  or  abandons  the  property  knowing  such 

33  use.  concealment  or  abandonment  probably  will  deprive  the  owner 

34  of  the  property. 

35  (4)     A  person  convicted  of  the  offense  of  theft  of  property  not 

36  exceeding  $150  in  value  shall  be  fined  not  to  exceed  five-hundred 

37  dollars  ($500)  or  be  imprisoned  in  the  county  jail  for  any  term  not 
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38  to  exceed  six  ((!)  months,  or  both.  A  person  convicted  of  the  of- 

39  fense  of  theft  of  property  exceeding  one-hundred  and  fifty  dollars 

40  ($150)   in  value  or  theft  or  any  commonly  domesticated  hoofed 

41  animal  shall  be  imprisoned  in  the  state  prison  for  any  term  not 

42  to  exceed  five  (5)  years. 

Source:     111.  Sec.  16-1. 

Comment:  The  first  sentence  of  the  section  requires  that  the  act  must 
be  done  "knowlingly"  or  "purposely."  As  is  true  in  all  except  absolute 
liability  offenses  the  act  and  the  mental  state  must  coincide.  Therefore, 
the  offense  of  theft  is  committed  when  any  one  of  the  acts  coincides  with 
any  one  of  the  mental  states.  After  extended  and  exhaustive  study  and 
consideration  by  the  Commission,  matching-  various  combinations  of  the 
subsections  to  cover  every  type  of  conduct  now  proscribed  by  existing 
law,  and  extending  such  matching  to  conduct  covered  by  statutes  in  other 
states,  it  is  believed  that  this  section  will  cover  any  conceivable  form 
of  theft. 

Subsection  (1)  is  the  most  comprehensive  and  includes  most  forms  of 
theft  when  combined  with  one  of  the  subsections  (a),  (b),  and  (c). 
While  the  method  by  which  unauthorized  control  is  obtained  or  exerted 
is  immaterial  in  subsection  (1),  and  probably,  in  conjunction  with  one 
of  the  sub-sections  (a),  (b),  or  (c),  would  cover  all  forms  of  theft,  the 
Commission  felt  that  such  extreme  codification  might  be  too  concise,  and 
possibly  create  some  problems  of  application,  in  view  of  the  large  body 
of  statutory  material  and  offenses  it  is  intended  to  replace.  Therefore, 
subsections  (2)  and  (3)  were  added,  to  cover  specifically  situations 
which,  at  first  glance,  might  be  considered  not  covered  by  subsection 
(1). 

Subsection  (a)  covers  the  traditional  mental  state  required  in  theft.  This 
mental  state  is  the  one  which  will  be  present  in  the  great  majority  of 
cases.  However,  special  situations  may  exist  where  it  is  difficult  to  prove 
a  specific  purpose  to  permanently  deprive,  but  the  offender's  handling  or 
disposition  of  the  property  is  such  that  it  directly  results  in  a  permanent 
deprivation  to  the  owner,  or  would  have  so  resulted  but  for  the  fortuitous 
intervention  of  circumstances  of  recovery.  Subsection  (c)  is  not  intended 
to  convert  all  "joy-riding"  escapades  into  theft  unless  the  abandonment 
of  the  vehicle  is  under  such  circumstances  that  the  owner  probably,  at 
the  time  of  abandonment,  would  be  deprived  permanently  of  the  use  or 
benefit  of  his  car. 

The  penalty  provisions  retain  the  traditional  distinction  between  grand 
theft  and  petty  theft.  The  property  value  dividing  line  is  fixed  at  $150 
or  less  for  a  petty  theft  and  over  $150  for  grand  theft.  The  penalties  for 
petty  theft  are  retained  at  the  maximum  fine  not  to  exceed  five-hun- 
dred (|500)  or  imprisonment  in  the  county  jail  for  any  period  not  to  ex- 
ceed six  (6)  months,  or  both.  The  penalty  for  grand  theft  is  imprison- 
ment in  the  state  prison  for  any  term  not  to  exceed  five  (5)  years. 

1  94-G-304.     THEFT  OF  LOST  OK  MISLAID  PROPERTY. 

2  (1)      A  person  who  obtains  control  over  lost  or  mislaid  prop- 

3  erty  commits  the  offense  of  theft  when  he: 

4  (a)     Knows  or  learns  the  identity  of  the  owner  or  knows,  or 

5  is  aware  of,  or  learns  of  a  reasonable  method  of  identifying  the 
G  owner;  and 

7  (b)      Fails  to  take  reasonable  measures  to  restore  the  property 

8  to  the  owner;  and 

9  (c)      Has  the  purpose  of  depriving  the  owner  permanently  of 

10  the  use  or  benefit  of  the  property. 

11  (2)     A   person  convicted  of  theft  of  lost   or  mislaid  property 

12  shall  be  fined  not  to  exceed  five-hundred  dollars  ($500)  or  lie  im- 
1.*!  prisoned  in  the  county  jail  for  a  period  not  to  exceed  six  (G) 
14  months. 
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Source:     111.  Sec.  16-2. 

Comment:  This  section  codifies  the  common  law  and  the  case  law  in 
Montana  o  nthe  thei't  of  lost  or  mislaid  property.  Subsection  (a)  provides 
for  the  situation  where  the  owner's  known  or  there  is  a  "clue"  to  his 
identity  at  the  time  control  over  the  property  is  obtained.  The  "clue" 
provision  is  designed  to  eliminate  the  distinction  sometimes  sought  to 
be  made  between  lost  property  and  property  which  has  merely  been 
mislaid,  the  distinction  turning  on  the  point  that  in  all  "mislaid"  prop- 
erty cases  there  is  a  clue  to  ownership.  Subsection  (b)  requires  only  that 
reasonable  measures  to  restore  the  property  be  taken.  Subsection  (c) 
specifies  the  traditional  mental  state  in  theft;  to  deprive  permanently. 
The  three  subsections  must  coincide  before  the  offense  is  committed. 

1  94-6-305.  THEFT  OF  LABOR  OK  SERVICES  OR  USE  OF 

2  PROPERTY. 

3  (1)     A  person  commits  the  offense  of  theft  when  he  obtains 

4  the  temporary  use  of  property,  labor  or  services  of  another  which 

5  are  available  only  for  hire,  by  means  of  threat  or  deception  or 

6  knowing  that  such  use  is  without  the  consent  of  the  person  pro- 

7  viding  the  property,  labor  or  services. 

<S  (2)     A  person  convicted  of  theft  of  labor  or  services  or  use  of 

9  property  shall  be  fined  not  to  exceed  five-hundred  dollars  ($500) 

10  or  be  imprisoned  in  the  county  jail  for  a  term  not  to  exceed  six 

11  (6)  months,  or  both. 

Source:     111.  Sec.  16-3. 

Comment:  This  Section  codifies  the  "tempoary  use"  aspects  of  RCM, 
1947  sections  94-1831  (innkeepers),  94-35-201  and  94-35-202  (stealing 
rides  on  trains).  The  penalty  is  substantially  the  same. 

1  94-6-300.     UNAUTHORIZED  USE  OF  MOTOR  VEHICLES. 

2  (1)     A   person   commits   the   offense   of   unauthorized  use   of 

3  motor  vehicles   if  he   operates   the  automobile,  airplane,  motor- 

4  cycle,   motorboat,   or   other    motor-propelled   vehicle   of   another 

5  without  his  consent. 

6  (2)     A  person  convicted  of  unauthorized  use  of  motor  vehicles 

7  shall  be  fined  not  to  exceed  five-hundred  dollars  ($500)  or  be  im- 
S  prisoned  in  the  county  jail  for  any  term  not  to  exceed  six  (6) 
9  months,  or  both.  It  is  an  affirmative  defense  that  the  offender 

10  reasonably  believed  that  the  owner  would  have  consented  to  the 

11  operation  had  he  known  of  it. 

Source:     MPC,  223.9. 

Comment:  Common  law  larceny  did  not  cover  the  use  of  an  auto  for 
purposes  of  a  joyride,  or  where  the  bailee  of  a  vehicle  or  animal  used 
the  bailed  chattel  for  his  own  purposes,  because  larcenous  intent  was 
usually  found  to  be  absent.  Accordingly,  most  states,  including  Montana, 
have  passed  joyride  statutes.   (See  RCM  1947,  94-3305). 

1  94-6-307.  OFFENDER'S  INTEREST  IN  THE  PROPERTY. 

2  (1)     Tt  is  no  defense  to  a  charge  of  theft  of  property  that  the 

3  offender   has  an   interest  therein,  when  the  owner  also  has  an 

4  interest  to  which  the  offender  is  not  entitled. 

5  (2)  It  is  no  defense  that  theft  was  from  the  offender's  spouse, 
(5  except  that  misappropriation  of  household  and  personal  effects, 
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7  or  other  roperty  normally  accessible   to  both   spouses,   is  theft 

8  only  if  it  occurs  after  the  parties  have  ceased   living  together. 

Source:     111.  Sec.  16-4. 

Comment:  Subsection  (1)  is  substantially  the  same  as  Model  Penal 
Code,  Tent.  Draft  No.  2,  S  206-11(1),  see  comment,  p.  100),  the  provision 
removes  any  doubt  regarding  the  commission  of  theft  by  a  co-owner, 
such  as  a  partner,  joint  tenant  or  tenant  in  common,  or  any  other  type 
of  co-owner  who  exercises  unauthorized  control  with  the  purpose  to  per- 
manently deprive  a  co-owner  of  his  interest  in  the  property. 

Subsection  (2)  recognizes  that  unless  the  husband  and  wife  have  sepa- 
rated and  are  living  in  separate  abodes  when  the  theft  occurs  the  crimi- 
nal law  should  not  intrude  into  what  usually  is  a  civil  fight  over  prop- 
erty, the  true  ownership  of  which  is  dubious  at  best.  The  divorce  courts 
are  generally  better  informed  regarding  the  relationship  between  the 
parties  and  posses  adequate  jurisdiction  to  control  proper  distribution 
of  the  property.  If,  however,  the  parties  have  separated  and  are  living  in 
separate  abodes  and  theft  occurs,  there  seems  to  be  no  good  reason  why 
such  conduct  should  not  be  punished  in  the  criminal  courts. 

1  94-G-308.     DECEPTIVE  PRACTICES. 

2  (1 )     A  person  commits  the  offense  of  deceptive  practices  when 

3  he  purposely  or  knowingly : 

4  (a)      Causes  another,  by  deception  or  threat,  to  execute  a  doeu- 

5  ment  disposing  of  property  or  a  document  by  which  a  pecuniary 
G  obligation  is  incurred;  or 

7  (b)     Makes  or  directs  another  to  make  a  false  or  deceptive 

8  statement  addressed  to  the  public  or  any  person  for  the  purpose 

9  of  promoting  or  procuring  the  sale  of  property  or  services;  or 

10  (c)     Makes  or  directs  another  to  make  or  knowingly  accepts  a 

11  false  or  deceptive  statement  to  any  person  respecting  his  financial 

12  condition  for  the  purpose  of  procuring  a  loan  or  credit;  or 

13  (d)     Obtains,  or  attempts  to  obtain  property,  labor  or  services 

14  by  any  of  the  following  means : 

15  (i)      Using  a  credit  card  which  was  issued  to  another,  without 
1G  the  other's  consent. 

17  (ii)     Using  a  credit  card  that  has  been  revoked  or  cancelled. 

18  (iii)     Using  a  credit  card  that  has  been  falsely  made,  counter- 

19  feited,  or  altered  in  any  material  respect. 

20  (iv)     Using  the  pretended  number  or  description  of  a  fictitious 

21  credit  card. 

22  (v)     Using  a  credit  card  which  has  expired  provided  that  credit 

23  card  clearly  indicates  the  expiration  date. 

24  (2)     A  person  convicted  of  the  offense  of  deceptive  practices 

25  shall  be  fined  not  to  exceed  five-hundred  dollars  ($500)  or  be  im- 
2G  prisoned  in  the  county  jail  for  any  term  not  to  exceed  six  (G) 

27  months  or  both.  If  the  deceptive  practices  are  part  of  a  common 

28  scheme  or  the  value  of  any  property,  labor,  or  services  obtained, 

29  or  attempted  to  be  obtained  exceeds  one-hundred  and  fifty  dollars 

30  ($150)  then  the  offender  shall  be  imprisoned  in  the  state  prison 

31  for  any  term  not  to  exceed  five  (5)  years. 

Source:     111.  Sec.  17-1. 

Comment:  This  section  supplements  section  94-6-303(2)  (b).  Section 
94-6-303(2)  (b)  requires  one  of  the  mental  states  specified  in  94-6- 
303(2)  (a),   (b)  and   (c),  the  usual  one  being  a  purpose  permanently  to 
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deprive.  Most  outright  swindles  with  no  pretext  of  legitimacy  will  fall 
within  section  94-6-303(2)  and  be  prosecuted  thereunder  because  of 
the  greater  penalty.  Section  94-6-308  is  designed  to  cover  a  greater  va- 
riety of  deceptive  practices  than  now  proscribed  by  a  large  number  of 
sections  in  Montana  (See  Title  94,  Chapter  18,  which  contains  such  of- 
fenses as:  Obtaining  property  or  services  by  false  pretenses .\  Confidence 
games;  Sale  without  consent  of  holder,  Deception  in  the  sale  of  land; 
etc.;  and  Chapter  21,  Fraudulent  conveyances.)  (l)(c)  was  added  to 
cover  RCM  1947,  94-1803  (false  statement  respecting  financial  condi- 
tion.) The  word  "procuring"  in  (l)(b)  was  included  to  prohibit  the  acts 
now  prohibited  in  RCM  1947,  94-35-256,  Workmen  false  representation 
to  procure,  punishable." 

The  four  (4)  subsections  of  this  section  are  intended  to  cover  deceptive 
practices  which  do  not  fall  under  the  prohibition  of  94-6-303,  Theft. 

1  94-6-309.     DECEPTIVE  BUSINESS  PRACTICES. 

2  (1)     A  person  commits  the  offense  of  deceptive  business  prac- 

3  tices  if  in  the  course  of  engaging  in  a  business,  occupation,  or 

4  profession  he  purposely  or  knowingly: 

5  (a)     Uses  or  possesses  for  use  a  false  weight  or  measure,  or 

6  any  other  device  for  falsely  determining  or  recording  any  quality 

7  or  quantity;  or 

8  (b)     Sells,  offers  or  exposes  for  sale,  or  delivers  less  than  the 

9  represented  quantity  of  any  commodity  or  service;  or 

10  (c)     Takes,  attempts  to  take  more  than  the  represented  quan- 

11  tity  of  any  commodity  or  service  when  as  buyer  he  furnishes  the 

12  weight  or  measure;  or 

13  (d)     Sells,  offers  or  exposes  tor  sale  adulterated  commodities; 

14  qi- 
15         (e)     Sells,  offers  or  exposes  for  sale  mislabeled  commodities; 

16  or 

17  (f)     Makes  a  deceptive  statement   regarding  the  quantity  or 

18  price  of  goods  in  any  advertisement  addressed  to  the  public. 

19  (2)     "Adulterated"  means  varying  from  the  standard  of  com- 

20  position  or  quality  prescribed  by  statute  or  lawfully  promulgated 

21  administrative  regulation,  or  if  none,  as  set  by  established  com- 

22  mercial  usage. 

23  (3)     "Mislabeled"   means    (a)    varying  from  the   standard  of 

24  truth  or  disclosure  in  labeling  prescribed  by  statute  or  lawfully 

25  promulgated    administrative    regulation,    or    if   none,   as   set   by 

26  established  commercial  usage;  or   (b)   represented  as  being  an- 

27  other  person's  produce,  though  otherwise  labeled  accurately  as 

28  to  quality  and  quantity. 

29  (4)     A  person  convicted  of  the  offense  of  deceptive  business 

30  practices  shall  be  fined  not  to  exceed  five-hundred  dollars  ($500) 

31  or  be  imprisoned  in  the  county  jail  for  a  term  not  to  exceed  six  (6) 

32  months,  or  both. 

Source:     Adapted  from  Mich.  Sec.  4105. 

Comment:  This  section  replaces  a  large  number  of  statutes  in  the  pres- 
ent code  which  provide  for  the  content  of  goods,  marks  which  they 
are  to  bear  and  the  use  of  false  weights  and  measures.  The  purpose  of 
this  section  is  to  provide  a  single,  simple  definition  for  false  weights 
and  measures,  short  weight  sales  and  purchases,  adulteration,  mislabel- 
ing of  commodities,  and  false  advertising. 

The  section  covers  RCM  1947,  Sections:  94-1814,  "Selling  animal  with 
false  pedigree;"  94-1815,  "Use  of  false  pretenses  in  selling  mines,"  94- 
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1816,  "Interference  with  samples  for  assay,"  94-1817,  "Making  false 
samples  of  ore,  '.14-1818,  "False  advertising  defined;"  94-1819,  "False 
statements  regarding  merchandise;"  94-1820,  "Penalty  for  violation  of 
act;"  94-1821,  "Fakers— definition  and  punishment;"  94-1901,  "False 
weights  and  measures  defined;"  94-1902,  "Using  false  weights  or  meas- 
ures;" 94-1903,  "Stamping  false  weight,  etc.,  on  casks  or  packages;"  94- 
1904,  "Weight  by  the  ton  or  pound,"  94-3502,  "Adulterating  foods,  drugs, 
liquors,  etc.;"  94-3503,  "Adulterated  candies;"  94-3505,  "Apothecary 
omitting  to  label  drugs  or  labeling  them  wrongfully,  etc.;  94-35-145, 
94-35-146,  94-35-147,  "Oleomargarine;"  94-35-217,  "Tainted  food— dis- 
posing of  ,"  94-35-227,  "Trade-marks — selling  foods  which  bear  counter- 
feit," 94-35-270,  "Delivery  of  grain  containing  toxic  chemicals  to  public 
warehouses;"  94-35-271,  "Penalty,"  94-35-271,  "Penalty  for  violation;" 
"94-35-271.1,  "Coloration  of  wheat,  oats,  rye  or  barley  treated  with  in- 
jurious or  toxic  substances,"  94-35-271.2,  "Sale  or  offering  for  sale  pro- 
duce in  violation  of  act  prohibited,"  94-35-271.3,  "Violation  constitutes 
misdemeanor." 

1  94-6-310.     TSSUlXd  A  BAD  CHECK. 

2  (1)     A  person  commits  the  offense  of  issuing  a  bad  check  when, 

3  with  the  purpose  of  obtaining  control  over  property  or  to  secure 

4  property,   labor  or  services  of  another,  lie  issues  or  delivers  a 

5  check  or  other  order  upon  a  real  or  fictitious  depository  for  the 

6  payment    of   money,   knowing   that    it   will    not   be    paid   by   the 

7  depository. 

8  (2)     If  the  offender  lias  an  account  with  the  depository,  failure 

9  to  make  good  the  check  or  other  order  within  five  (5)  days  after 

10  written  notice  has  been  received  by  the  issuer  of  insufficient  funds 

11  or  credit  with  the  depository  is  prima  facie  evidence  that  he  knew 

12  that  it  would  not  be  paid  by  the  depository. 

13  (3)     A  person  convicted  of  issuing  a  bad  check  shall  be  fined 

14  not  to  exceed  five-hundred  dollars  ($500)  or  be  imprisoned  in  the 

15  county  jail  for  any  term  not  to  exceed  six  ((i)   months,  or  both. 

16  If  the  offender  has  engaged  in  issuing  bad  checks  which  are  part 

17  of  a  common  scheme,  or  if  the  value  of  any  property,  labor  or 

18  services  obtained,  or  attempted  to  be  obtained  exceeds  one-hun- 

19  dred  fifty  dollars  ($150),  he  shall  be  imprisoned  in  the  state  prison 

20  for  any  term  not  to  exceed  five  (5)  years. 

Source:     111.  Sec.  17-l(d). 

Comment:  Bad  check  laws,  in  addition  to  eliminating  the  doubt  as  to 
liability  on  false  promises,  accomplish  two  other  things  which  seem 
worth  preserving:  (a)  they  eliminate  the  requirement  of  proof  of  ob- 
taining property  by  means  of  false  pretense;  and  (b)  they  create  a  pre- 
sumption of  knowledge  that  the  check  would  not  be  paid  under  certain 
circumstances.  The  presumption  of  knowledge  is  probably  the  most  im- 
portant practical  reason  for  maintaining  special  bad  check  provisions. 
Consider  the  position  of  the  hotel  keeper  or  merchant  who  finds  that  a 
check  he  cashed  is  drawn  on  a  fictitious  or  inadequate  account.  In  the 
fictitious  account  case  it  is  possible  but  highly  improbable  that  the 
transaction  was  innocent:,  the  drawer  may  absent-mindely  have  put  the 
name  of  the  wrong  bank  on  a  blank  check,  or  he  may  have  intended  to 
open  account  before  the  check  was  presented.  In  the  case  of  checks  on 
real  but  inadequate  accounts,  the  chance  of  innocent  miscalculation  by 
the  drawer  is  much  greater  but  is  negatived  easily  by  a  refusal  to  make 
the  check  good  promptly.  The  accounts  involved  may  be  small,  and  the 
drawer  may  be  transient  against  whom  swift  action  must  be  taken.  It 
seems  appropriate  to  create  a  basis  for  arresting  him  without  further 
proof  of  the  fraudulent  purpose,  putting  the  burden  on  him  to  come  for- 
ward with  some  evidence  of  innocent  mistake.  This  section  is  intended  to 
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replace  Section  RCM  1947,  94-2007,  "Making,  passing  or  uttering  fic- 
titious bills,  etc." 

1  94-6-311.     FORGERY. 

2  (1)     A    person    commits    the    offense    of   forgery   when,   with 

3  purpose  to  defraud,  he  knowingly: 

4  (a)     Without  authority  makes  or  alters  any  document  or  other 

5  object  apparently  capable  of  defrauding  another  in  such  manner 

6  that  it  purports  to  have  been   made  by  another  or  at  another 

7  time,  or  with  different  provisions,  or  of  different  composition;  or 

8  (h)     [ssues  or  delivers  such  document  or  other  object  knowing 

9  it  to  have  been  thus  made  or  altered;  or 

10  (c)      Possesses  with  the  purpose  of  issuing  or  delivering  any 

11  such  document  or  other  object  knowing  it  to  have  been  thus  made 

12  or  altered;  or 

13  (d)      Possesses  with  knowledge  of  its  character  any  plate,  die, 

14  or  other  device,  apparatus,  equipment  or  article  specifically  de- 
1")     signed    for   use    in    counterfeiting  or   otherwise  forging  written 

16  instruments. 

17  (2)     A  purpose  to  defraud  means  the  purpose  of  causing  an- 

18  other  to  assume,  create,  transfer,  alter  or  terminate  any  right, 

19  obligation  or  power  with   reference  to  any  person  or  property. 

20  (3)     A  document   or  other  object  capable  of  defrauding  an- 

21  other   includes,  but  is   not   limited   to,  one  by  which  any  right, 

22  obligation,  or  power  with  reference  to  any  person  or  property 

23  may  be  created,  transferred,  altered  or  terminated. 

24  (4)     A  person  convicted  of  the  offense  of  forgery  shall  be  fined 

25  not  to  exceed  five-himdivd  dollars  ($500)  or  be  imprisoned  in  the 

26  county  jail  for  any  term  not  to  exceed  six  (6)  months  or  both.  If 

27  the  forgery  is  part  of  a  common  scheme  or  if  the  value  of  the 

28  property,  labor  or  services  obtained  or  attempted  to  be  obtained, 

29  exceeds  one-hundred  and  fifty  dollars  ($150)  the  offender  shall 

30  be  imprisoned  in  the  state  prison  for  any  term  not  to  exceed  five 

31  (5)  years. 

Source:     111.  Sec.  17-3. 

Comment:  This  section  codified  the  following  sections  which  currently 
proscribe  various  forms  of  forgery:  RCM  1947,  Title  94,  Sections  2001, 
"Forgery  of  wills;"  2002,  "Making  false  entries  in  records  or  returns," 
"Forgery  of  public  or  cooperate  seal;"  2005,  "Forging  telegraphic  mes- 
sages;" 2006,  "Possessing  or  receiving  forged  or  counterfeit  bills  or 
notes  with  intent  to  defraud,  and  various  sections  dealing  with  marks, 
94-35-226  to  94-35-236. 

There  is  doubt  that  a  specific  forgery  law  is  necessary  because  the  pro- 
visions dealing  with  false  pretense  and  fraud  should  be  adequate  to 
cover  forgery  at  least  as  they  are  drafted  in  the  typical  modem  criminal 
code.  However,  the  proposed  Montana  code  retains  forgery  as  a  distinct 
offense  partly  because  the  concept  is  so  embedded  in  statute  and  popu- 
lar understanding  that  it  would  be  inconvenient  and  unlikely  that  any 
legislature  would  completely  abandon  it,  and  partialy  in  recognition  of 
the  special  effectiveness  of  forgery  as  a  means  of  undermining  public 
confidence  in  important  symbols  of  commerce,  perpetrating  large  scale 
frauds.  This  analysis  indicates,  though,  that  a  modern  forgery  section 
should  be  conservative  so  as  to  avoid  penalties  disproportionate  to  those 
for  fraud.  Moreover,  in  the  administration  of  forgery  law,  sentencing 
courts  and  parole  boards  should  be  alert  to  the  potentiality  of  unfair- 
ness in  cumulating  convictions  for  forgery  and  fraud  based  on  forgery. 
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1  94-0-311.     OBSCURING  THE  IDENTITY  OF  A  MACHINE. 

2  (1)     A   person  commits  the  offense  of  obscuring  the  identity 

3  of  a  machine  if  he: 

4  (a)     Removes,   defaces,   covers,   alters,  destroys  or  otherwise 

5  obscures  the  manufacturer's  serial  number  or  any  other  distin- 

6  guishing  identification  number  or  mark  upon  any  machine,  ve- 

7  hide  or  electrical  device,  with  the  purpose  to  conceal,  misrepre- 

8  sent  or  transfer  any  such  machine,  vehicle  or  electrical  device;  or 

9  (b)      Possesses  with  the   purpose  to  conceal,  misrepresent  or 

10  transfer  any  such  machine,  vehicle  or  device  knowing  that  such 

11  serial  number  or  other  identification  number  or  mark  has  been 

12  removed  or  otherwise  obscured. 

13  (2)     A  person  convicted  of  obscuring  the  identity  of  a  machine 

14  shall  be  fined  not  to  exceed  five-hundred  dollars  ($500)  or  be  im- 

15  prisoned  in  the  county  jail  for  a  term  not  to  exceed  six  (6)  months, 

16  or  both. 

Source:     N.Y.  170.65. 

Comment:  This  section  is  directed  at  a  specialized  class  of  criminals 
who  deal  in  machinery  and  motor  vehicles.  Only  if  the  vehicle  or  machine 
is  held  for  sale  is  knowledge  of  the  obscured  characted  assumed.  The 
citizen  is  given  the  opportunity  to  avoid  criminal  liability  by  reporting 
the  fact  of  the  obscured  identity  to  the  proper  agency. 
Vehicles  and  certain  kinds  of  machinery  are  particularly  vulnerable  to 
organized  rings  who  steal,  attempt  to  render  unidentifiable  and  resell 
them.  Presently,  only  farm  machinery  is  protected  from  such  alteration. 
(See  RCM  1947,  94-35-262) 

Possession  of  a  vehicle  or  machine  with  obscured  identity  is  also  a  vio- 
lation, but  there  must  be  knowledge  that  the  indentification  number  or 
mark  has  been  obscured  or  altered.  In  such  a  case,  the  burden  of  prov- 
ing that  knowledge  rests  with  the  state,  unless  the  machine  or  vehicle  is 
held  for  sale.  The  primary  objective  of  the  provision  is  the  used  car 
dealer  who  channels  stolen  cars  back  into  the  consumer  market. 

1  94-6-313.     ILLEGAL  BRANDING  OR  ALTERING  OR  OB- 

2  SOURING  A  BRAND. 

3  (1 )     A  person  commits  the  offense  of  illegal  branding  or  alter- 

4  ing  or  obscuring  a  brand  if  he  marks  or  brands  any  domesticated 

5  hoofed  animal  or  removes,  covers,  alters  or  defaces  any  existing 

6  mark  or  brand  on  any  domesticated  hoofed  animal  with  the  pur- 

7  pose  to  obtain  or  exert  unauthorized  control  over  said  animal  or 

8  with  the  purpose  to  conceal,  misrepresent,  transfer  or  prevent 

9  identification  of  said  animal. 

10  (2)     A   person   convicted   of  the   offense   of  illegal   branding 

11  or  altering  or  obscuring  a  brand  shall  be  imprisoned  in  the  state 

12  prison  for  any  term  not  to  exceed  five  (5)  years. 

Source:     RCM  1947,  94-3504  and  94-3514. 

Comment:  This  section  is  merely  a  recodification  of  RCM,  1947  Sec- 
tion 94-3504,  "Altering  brands"  and  94-3514,  "Brands — Sash  or  frying 
pans  prohibited."  Although  the  offense  of  forgery  would  have  made  the 
same  acts  punishable,  the  Commission  deemed  it  necessary  to  have  this 
specific  statute  included  in  the  proposed  code  in  light  of  the  special  prob- 
lems that  Montana  law  enforcement  authorities  face  in  this  area. 

1  94-6-314.     DEFRAUDING  CREDITORS. 

2  (1)     A    person    commits    the    offense    of   defrauding    secured 
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.'!  creditors  if  he  destroys,  conceals,  encumbers,  transfers,  removes 

4  from  the   State,  or  otherwise  deals  with  property  subject  to  a 

5  security  interest  with  the  purpose  to  hinder  enforcement  of  that 
(i  interest. 

7  (2)     "Security  interest"  means  an  interest  in  personal  property 

8  or  fixtures  as  defined   in   Section  87-1-201(37)   of  the  Uniform 

9  Commerical   Code. 

10  (3)     A  pei-son  convicted  of  the  offense  of  defrauding  secured 

11  creditors  shall  he  fined  not  to  exceed  five-hundred  dollars  ($500) 

12  or  he  imprisone  din  the  county  jail  for  a  term  not  to  exceed  six 

13  ((i)  months,  or  both. 

Source:     MPC  224.10. 

Comment:  The  states  commonly  provide  criminal  penalties  for  debtors 
or  conditional  vendees  who  dispose  of  property  subject  to  a  security  in- 
terest in  ways  that  may  prejudice  the  secured  creditor.  This  is  neces- 
sary because  laws  dealing  with  theft  are  framed  in  terms  of  larceny  or 
embezzlement  of  goods  "of  another."  Although  there  is  a  need  for  penal 
legislation  in  this  area,  it  is  possible  to  go  too  far  in  providing  penal- 
ties for  acts  such  as  removing  encumbered  property  from  the  county  or 
selling  the  property  without  the  consent  of  the  secured  creditor.  Such 
behavior  may  be  evidence  of  fraud,  but  it  is  also  quite  consistent  with 
innocence,  as  where  the  owner-debtor  drives  his  mortgaged  car  to  an 
out-of-state  resort  for  a  weekend  without  notifying  the  finance  com- 
pany, or  where  he  trades  his  car  in  on  a  new  car  without  finance  com- 
pany consent,  but  making  adequate  arrangements  to  discharge  the  old 
debt. 

The  offense  is  classified  as  a  misdemenaor  regardless  of  the  amount  in- 
volved. This  differs  from  section  on  theft,  94-6-303,  under  which  steal- 
ing amounts  over  one-hundred  fifty  ($150)  is  felonious.  The  difference 
is  justified  because  offenders  against  this  section  are  less  dangerously 
deviated  from  social  norms  than  are  outright  thieves  who  take  property 
to  which  they  have  no  claim.  Moreover,  sellers  can  guard  against  this 
kind  of  action  in  extending  credit. 

It  is  no  longer  a  criminal  offense  to  remove  mortgaged  property  from 
the  county  as  under  RCM  1947,  94-1811  but  the  section  retains  the  pro- 
hibition against  removing  secured  property  from  the  state  as  under  RCM 
1947,  94-1812.  The  section  also  covers  RCM  1947,  52-318  which  relates 
to  defrauding  secured  creditors. 

1  94-6-315.     EFFECT  OK  CRIMINAL  POSSESSION  OF  STO- 

2  LEX  PROPERTY. 

3  Possession  of  stolen  property  shall  not  constitute  proof  of  the 

4  commission  of  the  offense  of  theft:  such  fact  shall  place  a  burden 

5  on  the  possessor  to  remove  the  effect  of  such  fact  as  a  circum- 
()  stance  to  be  considered  with  all  other  evidence  pointing  to  his 
7  guilt. 

Source:     State  v.  Gray,  Mont.  447  P2  475,  487  (1968). 

Comment:  This  section  represents  a  substantial  change  in  the  prevail- 
ing theory  concerning  possession  of  stolen  property,  as  currently  codi- 
fied in  Montana.  The  single  statute  dealing  with  this  subject,  RCM 
1947,  94-2704.1,  "Possession  of  stolen  livestock  as  evidence  of  larceny," 
makes  possession  of  the  stolen  property  prima  facie  evidence  of  guilt  of 
larceny. 

It  is  the  concensus  of  the  Commission  that  possession  per  se  of  stolen 
property  is  not  a  punishable  offense  but  it  was  deemed  necessary  for 
evidentiary  purposes  this  section  be  placed  in  the  code.  The  intended 
effect  is  to  make  possession  of  stolen  property  only  one  of  the  circum- 
stances which  may  be  considered  in  establishing  the  proof  that  the  de- 
fendant is  guilty  of  theft.  The  fact  that  the  defendant  knowingly  has  in 
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his  possession  stolen  property  may  or  may  not,  of  itself,  constitute  proof 
of  his  p'uilt,  thus,  possession  under  this  section  may  or  may  not  be  prima 
facie  evidence  of  g'uilt  of  the  offense. 

The  provision  that  the  possessor  of  the  stolen  property  has  the  burden 
of  removing-  the  evidentiary  effect  of  the  possession  of  the  stolen  goods 
may  deprive  the  defendant  of  the  presumption  of  innocence  to  which  he 
is  entitled  under  Montana  law,  (Section  RCM  1947,  94-7203,  and  the  Mon- 
tana Constitution,  Art.  Ill,  Section  16),  as  well  as  his  right  to  remain 
silent  as  guaranteed  by  Section  RCM  94-8803.  However,  in  State  v.  Gray, 
Mont.  447  P  2d  475,  478  (1968),  the  court  held  that  these  funda- 
mental Constitutional  rights  were  not  waived  by  such  a  provision. 

1  CHAPTER  7. 

2  OFFENSES  AGAINST  PUBLIC  ADMINISTRATION 

3  Part  One:    Bribery  and  Corrupt  Influence. 

4  94-7-101.     DEFINITIONS. 

5  (1 )     "Benefit"  means  gain  or  advantage,  or  anything  regarded 

6  by  the  beneficiary  as  gain  or  advantage,  including  benefit  to  any 

7  other  person  or  entity  in  whose  welfare  he  is  interested,  but  not 

8  an  advantage  promised  generally  to  a  group  or  class  of  voters 

9  as  a  consequence  of  public  measures  which  a  candidate  engages 

10  to  support  or  oppose. 

11  (2)     "Government"  includes  any  branch,  subdivision  or  agency 

12  of  the  government  of  the  State  or  any  locality  within  it. 

13  (3)     "Harm"  means  loss,  disadvantage  or  injury,  or-  anything 

14  so  regarded  by  the  person  affected,  including  loss,  disadvantage 

15  or  injury  to  any  other  person  or  entity  in  whose  welfare  he  is 
1G     interested. 

17  (4)     "Official  proceeding"  means  a  proceeding  heard  or  which 

18  may  be  heard  before  any  legislative,  judicial,  administrative  or 

19  other   governmental   agency   or   official   authorized   to   take   evi- 

20  dence  under  oath,  including  any  referee,  hearing  examiner,  com- 

21  missioner,  notary  or  other  person  taking  testimony  or  deposition 

22  in  connection  with  such  proceeding. 

23  (5)     "Party  official"  means  a  person  who  holds  an  elective  or 

24  appointive  post  in  a  political  party  in  the  United  States  by  virtue 

25  of  which  he  directs  or  conducts,  or  participates  in  directing  or 
20     conducting  party  affairs  at  any  level  of  responsibility. 

27  (6)     "Pecuniary  benefit"  is  benefit  in  the  form  of  money,  prop- 

28  erty,  commercial  interests  or  anything  else  the  primary  signifi- 

29  cance  of  which   is  economic  gain. 

30  (7)     "Public  servant"  means  any  officer  or  employee  of  gov- 

31  eminent,  including  legislators,  judges  and  firemen  and  any  per- 

32  son  participating  as  a  juror,  advisor,  consultant,  administrator, 

33  executors  guardian  or  court  appointed  fiduciary ;  hut  the  term  does 

34  not  include  witnesses.  The  term  public  servant  includes  a  person 

35  who  has  been  elected  or  designated  to  become  a  public  servant. 
30         (8)     "Administrative   proceeding"  means  any   proceeding  the 

37  outcome  of  which   is  required  to  he  based  on  a   record  or  docu- 

38  mentation   prescribed  by  law,  or  in  which   law  or  regulation  is 

39  particularized  in  application  to  individual. 

Source:     MPC  240. 
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1  94-7-102.     BRIBERY     JX     OFFICIAL     AND     POLITICAL 

2  MATTERS. 

3  (1)     A  person  commits  the  offense  of  bribery  if  he  purposely  or 

4  knowingly  offers,  confers,  or  agrees  to  confer  upon  another,  or 

5  solicits,  accepts  or  agrees  to  accept  from  another : 

6  (a)     Any  pecuniary  benefit  as  a  consideration  for  the  recip- 

7  ient's  decision,  opinion,  recommendation,  vote  or  other  exercise 

8  of  discretion  as  a  public  servant,  party  official  or  voter;  or 

9  (b)     Any  benefit  as  consideration  for  the  recipient's  decision, 

10  vote,  recommendation  or  other  exercise  of  official  discretion  in  a 

11  judicial  or  administrative  proceeding;  or 

12  (c)     Any  benefit  as  consideration  for  a  violation  of  a  known 

13  duty  as  public  servant  or  party  official. 

14  Tt  is  no  defense  to  prosecution  under  this  section  that  a  person 

15  whom  the  offender  sought  to  influence  was  not  qualified  to  act 
If)  in  the  desired  way  whether  because  lie  had  not  yet  assumed 
17  office,  or  lacked  jurisdiction,  or  for  any  other  reason. 

IS  (2)      A    person    convicted   of  the   offense   of  bribery  shall  be 

19  imprisoned  in  the  state  prison  for  any  term  not  to  exceed  five  (5) 

20  years,  and  shall  forever  be  disqualified  from  holding  any  public 

21  office  in  this  state. 

Source:     Adapted  from  MPC,  Sec.  240. 

Comment:  Subsection  (1)  prohibits  the  giving  or  receiving  of  any  pe- 
cuniary benefit  to  influence  official  or  political  discretion.  Offers  of  non- 
pecuniary  gain,  e.g.  political  support,  honorific  appointments,  are  pen- 
alized under  subsection  (2)  only  in  connection  to  influence  judicial  and 
administrative  proceedings.  "Administrative  proceedings  "is  defined  in 
Section  94-7-101  and  includes  some  actions  that  might  be  called  "execu- 
tive" or  "administrative,"  where  the  official  action  applies  a  general  rule 
to  an  individual,  e.g.  in  granting  or  revoking  a  license,  awarding  veter- 
an's disability  compensation  or  social  security  payments.  Gifts  to  offi- 
cials are  covered  by  Section  94-7-105. 

A  felony  sanction  is  provided  although  it  would  be  desirable  to  provide 
a  grading  of  offenses  which  range  in  seriousness  from  petty  officers  to 
traffic  policemen  to  corruption  of  high  government  officials  for  large 
sums  of  money.  Difficulty  in  drafting  a  satisfactory  set  of  legislative 
grading  criteria  led  to  the  circumstances  of  the  crime  and  the  character 
of  the  defendant,  etc.,  seem  to  merit  it.  Another  alternative  would  be  to 
limit  the  felony  to  bribes  exceeding  a  specific  sum  or  involving  high 
government  officials  or  a  substantial  impairment  of  official  integrity. 
This  section  would  cover  a  number  of  repetitious  sections  of  the  present 
code.  RCM  1947,  Sections  94-801-805,  808,  810,  94-3523,  94-1418,  94-1423, 
94-2905,  94-2906,  94-2908,  94-2909,  94-2910,  94-2915,  94-2916,  94-2917,  94- 
2918,  94-2919,  94-3904,  94-3903,  94-3909,  94-3910,  94-3913,  94-1706,  94- 
1707. 

1  94-7-103.     THREATS    AND    OTHER    IMPROPER    INFLU- 

2  ENCE  IN  OFFICIAL  AND  POLITICAL  MATTERS. 

3  (1)     A  person  commits  an  offense  under  this  section  if  he  pur- 

4  posely  or  knowingly : 

5  (a)  Threatens  unlawful  harm  to  any  person  with  the  purpose 
I)  to  influence  his  decision,  opinion,  recommendation,  vote  or  other 
7  exercise  of  discretion  as  a  public  servant,  party  offical  or  voter;  or 
S  (b)  Threatens  harm  to  any  public  servant  with  the  purpose  to 
9  influence   his   decision,   opinion,   recommendation,  vote  or  other 

10    exercise  c\'  discretion  in  a  .judicial  or  administrative  proceeding;  or 
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11  (c)     Threatens  harm  to  any  public  servant  or  party  official 

12  with  the  purpose  to  influence  him  to  violate  liis  duty;  or 

13  (d)     Privately  addresses  to  any  public  servant  who  lias  or  will 

14  have  an   official   discretion  in  a  judicial  or  administrative  pro- 

15  ceeding  any   representation,   entreaty,   argument   or   other  com- 

16  munication  designed  to  influence  the  outcome  on  the  basis  of  con- 

17  siderations  other  than  those  authorized  by  law.    It  is  no  defense 

18  to  prosecution  under  this  section  that  a  person  whom  the  offender 

19  sought  to  influence  was  not  qualified  to  act  in  the  desired  way, 

20  whether  because  he  had  not  yet  assumed  office,  or  lacked  juris- 

21  diction,  or  for  any  other  reason. 

22  (e)     As  a   juror,  or  officer  in  charge  of  a  jury,   receives  or 

23  permits  to  be  received  any  communication  relating  to  any  matter 

24  pending  before  such  jury,  except  according  to  the  regular  course 

25  of  proceedings. 

26"         (2)     A  person  convicted  under  this  section  shall  lie  fined  not 

27  to  exceed  five-hundred  dollars   ($500)    or  be   imprisoned  in  the 

28  county  jail  for  any  term  not  to  exceed  six  (0)  months,  or  both,  un- 

29  less  the  offender  threatened  to  commit  a  crime  or  made  a  threat 

30  with  the  purpose  to  influence  a  judicial  or  administrative  proceed 

31  ing,  in  whcih  case  the  offender  shall  be  imprisoned  in  the  state 

32  prison  for  any  term  not  to  exceed  five  (5)  years. 

Source:     MPC,  Sec.  240.2. 

Comment:  Penal  legislation  against  the  use  of  intimidation  to  influence 
the  behavior  of  public  officials  is  much  rarer  than  legislation  against 
bribery,  although  there  are  many  statutes  relating  to  jurors,  legislators, 
and  law  enforcement  officers.  This  section  would  cover  RCM  1947,  Sec. 
94-804(3),  94-1411,  94-3905. 

Paragraph  (e)  was  included  to  cover  RCM  1947,  94-805,  "Misconduct  of 
jurors"  and  RCM  1947,  94-807,  "Misconduct  of  officers  having  charge  of 
jury." 

1  94-7-104.     COMPENSATION    FOR    PAST    OFFICIAL    BE- 

2  HAVIOR. 

3  (1)     A    person   commits  an   offense   under  this   section  if  he 

4  solicits,   accepts   or   agrees   to   accept   any   pecuniary  benefit  as 

5  compensation    for   having,   as   public   servant,   given   a   decision, 

6  opinion,    recommendation    or   vote   favorable   to   another,  or  for 

7  having  otherwise  exercised  a  discretion  in  his  favor,  or  for  having 

8  violated  his  duty.   A  person  commits  an  offense  under  this  section 

9  if  he  offers,  confers  or  agrees  to  confer  compensation,  acceptance 

10  of  which  is  prohibited  by  this  section. 

11  (2)     A  person  convicted  under  this  section  shall  be  fined  not 

12  to  exceed  five-hundred  dollars   ($500)   or  lie   imprisoned  in  the 

13  county  jail  for  any  term  not  to  exceed  six  (6)  months,  or  both. 

Source:     MPC,  Sec.  240.13. 

Comment:  There  is  little  legislative  precedent  for  this  section,  but  it 
obviates  the  difficulty  occasionally  encountered  in  bribery  prosecution 
when  the  defendant  contends  that  he  did  not  solicit  or  receive  anything 
until  after  the  official  transaction  had  been  completed.  This  behavior 
should  be  discouraged  because  it  undermines  the  integrity  of  administra- 
tion. Compensation  for  past  action  implies  a  promise  of  similar  compen- 
sation for  future  favor. 
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1  94-7-105.     GIFTS  TO  PUBLIC  SERVANTS  BY  PERSONS 

2  SUBJECT  TO  THEIR  JURISDICTION. 

•'!  (1  )     No  public  servant  in  any  department  or  agency  exercising 

I  regulatory  function,  or  conducting  inspections  or  investigations, 

T)  or  carrying  on  a  civil  or  criminal  litigation  on  behalf  of  the  gov- 

6  ernment,  or  having  custody  of  prisoners,  shall  solicit,  accept  or 

7  agree  to  accept  any  pecuniary  benefit  from  a  person  known  to 

8  be  subject  to  such  regulation,  inspection,  investigation  or  custody, 

9  or  against  whom  such  litigation  is  known  to  be  pending  or  con- 

10  templated. 

11  (2)     No  public  servant   having  any  discretionary  function  to 

12  pci  form  in  connection  with  contracts,  purchases,  payments,  claims 

13  or  other  pecuniary  transactions  of  the  government  shall  solicit, 

14  accept  or  agree  to  accept  any  pecuniary  benefit  from  any  person 

15  known  to  be  interested  in  or  likely  to  become  interested  in  any 

16  such  contract,  purchase,  payment,  claim  or  transaction. 

17  (3)     No  public  servant  having  judicial  or  administrative  au- 

18  thority  and  no  public  servant  employed  by  or  in  a  court  or  other 

19  tribunal  having  such  authority  or  participating  in  the  enforce- 

20  ment  of  its  decision,  shall  solicit,  accept,  or  agree  to  accept  any 

21  pecuniary  benefit   from  a   person  known  to  be  interested  in  or 

22  likely  to  become  interested  in  any  matter  before  such  public 
2.'!  servant  or  tribunal  with  which  he  is  associated. 

24  (4)     No  legislator  or  public  servant  employed  by  the  legisla- 

25  ture  or  by  any  committee  or  agency  thereof  shall  solicit,  accept  or 
20  agree  to  accept  any  pecuniary  benefit  from  a  person  known  to  be 

27  interested  in  or  likely  to  become  interested  in  any  matter  before 

28  the  legislature  or  any  committee  or  agency  thereof. 

29  (5)     Exceptions.     This  section  shall  not  apply  to : 

31)  (a)      Fees  prescribed  by  law  to  be  received  by  a  public  servant, 

31  or   any   other   benefit   for   which   the   recipient  gives   legitimate 

32  consideration  or  to  which  he  is  otherwise  entitled;  or 

33  (b)  Trivial  benefits  incidental  to  personal,  professional  or 
.'U  business  contacts  and  involving  no  substantial  risk  of  undermin- 
35  ing  official  impartiality. 

3)0  (0)     No  person  shall  knowingly  confer,  or  offer,  or  agree  to 

37  confer,  any  benefit  prohibited  by  the  foregoing  subsections. 

(7)     A  person  convicted  of  an  offense  under  this  section  shall 

39  be   fined   not    to   exceed  five-hundred  dollars    ($500)    or  be   im- 

40  prisoned  in  the  county  jail  for  any  term  not  to  exceed  six   (6) 

41  months,  or  both. 

Source:     MPC,  Sec.  240.5. 

Comment:  This  section  covers  gifts  by  business  men  to  government 
inspectors  or  carriers  and  utilities  to  regulatory  authorities.  In  some 
cases  a  non-criminal  sanction  against  a  public  servant  would  be  pre- 
ferred, but  there  is  difficulty  in  arriving  at  satisfactory  generalizations 
for  all  classes  of  persons  and  conduct  covered  by  this  section. 
Montana  has  no  law  which  attmepts  to  cover  this  conduct  so  broadly. 

1  94-7-106.     JUSTICE  OF  THE  PEACE;  CORRUPT   PRAC- 

2  TICES. 

3  (1)     A  .Justice  of  the   Peace  commits  the  offense  of  corrupt 
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4  practices  if  he  purposely  or  knowingly  furnishes  a  summons  or 

5  writ  of  attachment  signed  by  him  in  blank. 

6  (2)     A   person   convicted  of   the  offense  of  corrupt  practices 

7  shall  be  fined  not  to  exceed  five-hundred  dollars  ($500)  or  be  ini- 

8  prisoned  in  the  county  jail  for  a  term  not  to  exceed  six  (6)  months, 

9  or  both. 

Source:     RCM  1947,  94-808  and  94-3506. 

1  Part  Two:  Perjury  and  Other  Falsification  in  Official  Matters. 

2  94-7-201.     DEFINITIONS. 

3  In  this  Part,  unless  a  different  meaning  plainly  is  required, 

4  the  definitions  given    in   Chapter  7,  Part  One,  Section  94-7-101 

5  apply. 

Source:     MPC  Sec,  241.0. 

Comment:  It  has  been  estimated  that  perjury  occurs  in  75%  of  all 
criminal  trials.  The  prevalence  of  perjury  has  become  a  matter  of  in- 
creasing concern,  resulting  in  a  Model  Act  on  Perjury  by  the  National 
Conference  of  Commissioners  on  Uniform  State  Laws,  in  1952.  Pre- 
vailing perjury  laws  have  the  following  defects: 

(1)  A  person  may  not  be  convicted  of  perjury  if  he  makes  contradic- 
tory statements  under  oath,  unless  the  indictment  charges  and  the 
prosecution  proves  that  one  of  the  contradictory  statements  is  false; 

(2)  Proof  of  falsity  of  a  statement  alleged  to  be  false  must  be  estab- 
lished by  two  independent  witnesses  or  by  one  witness  and  corroborating 
circumstances; 

(3)  A  false  statement  must  be  proved  not  only  to  be  false  but  also  to 
be  material  to  the  proceeding  for  which  it  was  made; 

(4)  A  great  difficulty  in  administering  the  law  of  perjury  has  been  the 
severity  of  the  penalties  specified  by  the  statutes.  In  less  aggravated 
forms  of  perjury,  much  could  be  gained  by  making  penalties  less  severe; 

(5)  The  attempt  to  define  the  crime  as  "wilful"  or  "voluntary,"  rather 
than  "intentional"  or  by  description  of  the  actual  state  of  mind  of  the 
defendant,  has  resulted  in  metaphysical  distinctions  by  the  courts. 
The  general  plan  of  the  sections  presented  is  as  follows.  Section  94-7-202 
defines  the  situations  in  which  lying  to  officials  constitutes  a  felony. 
The  distinguishing  features  of  this  offense  are:  (a)  oath  or  equivalent 
affirmation;  (b)  materiality  of  the  falsification;  and  (c)  requirement 
that  the  falsification  be  in  an  official  proceeding  involving  a  hearing.  If 
the  falsification  is  under  oath,  it  nevertheless  constitutes  only  the  misde- 
meanor of  "False  Swearing,"  as  provided  in  Section  94-7-203,  where 
either  of  the  other  elements  is  lacking.  Under  subsection  (2)  of  Section 
94-7-203,  the  offense  is  also  a  misdemeanor  if  the  falsification  under 
oath  is  not  in  an  official  proceeding  or  made  with  the  purpose  to  mis- 
lead an  official.  The  usual  case  to  which  this  would  apply  would  be 
falsification  in  a  writing  sworn  to  before  a  notary,  but  it  would  also 
apply  to  falsification  in  an  affidavit  filed  with  the  government  in  a  non- 
hearing  matter  where  the  falsification  was  immaterial  or  without  pur- 
pose to  mislead.  The  requirement  of  purpose  to  mislead  in  Section  94- 
7-203  and  94-7-204  is  intended  to  serve  somewhat  the  same  function  as 
the  requirement  of  materiality  in  Section  94-7-202,  i.e.,  to  prevent  appli- 
cation of  the  sanctions  to  trivial  misstatements  not  calculated  to  ob- 
struct justice.  Unsworn  oral  falsification  is  made  punishable  only  in 
situations  specifically  designated  in  Section  94-7-204  and  94-7-205,  al- 
though these  sections  would  also  apply  to  written  mis-information  of 
the  kinds  specified. 

1  94-7-202.     PERJURY. 

2  (1  )      A  person  commits  the  offense  of  perjury  if  in  any  official 

3  proceeding  lie  makes  a  false  statement  under  oath  or  equivalent 

4  affirmation,  or  swears  or  affirms  the  truth  of  a  statement  pre- 
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5  viously  made,  when  the  statement  is  material  and  he  does  not 

6  believe  it  to  be  true. 

7  (2)     A  person  convicted  of  perjury  shall  be  punished  by  im- 

8  prisonment  in  the  state  prison  for  any  term  not  to  exceed  five 

9  (5)  years. 

10  (3)     MATERIALITY.     Falisification  is  material,  regardless 

11  of  the   admissibility   of  the   statement  under  rules   of   evidence, 

12  if  it  could  have  affected  the  course  or  outcome  of  the  proceeding. 

13  It  is  no  defense  that  the  declarant  mistakenly  believed  the  falsifi- 

14  cation  to  be  immaterial.  Whether  a  falsification  is  material  in  a 

15  given  factual  situation  is  a  question  of  law. 

16  (4)     IRREGULARITIES  NO  DEFENSE.  It  is  not  a  defense 

17  to  prosecution  under  this   section  that  the  oath  or  affirmation 

18  was  administered  or  taken  in  an  irregular  manner  or  that  the 

19  declarant  was   not  competent   to   make   the   statement.   A  docu- 

20  ment   purporting  to  be  made  upon  oath  or  affirmation  at  any 

21  time  when  the  offender  presents  it  as  being  so  verified  shall  be 

22  deemed  to  have  been  dulv  sworn  or  affirmed. 

23  (5)     RETRACTION.  *No  person  shall  be  guilty  of  an  offense 

24  under  this  section  if  he  retracted  the  falsification  in  the  course  of 

25  the  proceeding  in  which  it  was  made  before  it  became  manifest 

26  that  the  falsification  was  or  would  be  exposed  and  before  the  falsi- 

27  fication  was  or  would  be  exposed  and  before  the  falsification  sub- 

28  stantially  affected  the  proceeding. 

29  (6)     INCONSISTENT  STATEMENTS.  Where  the  defendant 

30  made  inconsistent  statements  under  oath  or  equivalent  affirma- 

31  tion,  both  having  been  made  within  the  period  of  the  statute  of 

32  limitations,  the  prosecution  may  proceed  by  setting  forth  the  in- 

33  consistent  statements  in  a  single  count  alleging  in  the  alternative 

34  that  one  or  the  other  was  false  and  not  believed  by  the  defendant. 

35  In  such  case  it  shall  not  be  necessary  for  the  prosecution  to  prove 

36  which  statement  was  false  but  only  that  one  or  the  other  was  false 

37  and  not  believed  by  the  defendant  to  be  true. 

38  (7)     CORROBORATION.  No  person  shall  be  convicted  of  an 

39  offense   under   this   section   where   proof  of  falsity   rests   solely 

40  upon  the  testimony  of  a  single  person  other  than  the  defendant. 

Source:     Adapted  from  MPC,  Sec.  241.1. 

Comment:  The  proposed  definition  of  "materiality"  in  subsection  (3) 
does  not  differ  substantially  from  that  given  by  prevailing  laws,  Section 
RCM  1947,  94-3801,  3808.  The  question  of  materiality  in  a  perjury  trial 
is  not  governed  by  the  rules  of  evidence  applicable  in  the  proceeding.  It 
would  be  against  public  policy  to  immunize  false  swearing  merely  be- 
cause the  testimony  might  have  been  excluded  on  objection  which  was 
not  made.  The  result  would  be  that  an  unqualified  expert  witness  could 
not  be  punished  for  consciously  falsifying  an  opinion  which  he  did  in  fact 
give  to  the  jury.  It  should  be  noted  that  this  section  applies  to  grand 
jury  proceedings,  legislative  investigations,  and  administrative  hear- 
ings, as  well  as  to  court  trials,  each  with  its  own  peculiar,  more  or  less 
defined,  rules  of  admissibility.  Technical  irregularities  in  the  administra- 
tion of  the  oath  are  of  no  concern  to  the  defendant  as  provided  in  sub- 
section (4)  and  is  no  change  from  prevailing  statutes,  RCM  1947,  Sees. 
94-3806,  94-3807. 

Subsection  (5)  on  making  a  retraction  a  defense  is  new.  It  is  included  in 
many  state  code  revisions  since  it  attempts  to  presei've  incentive  to  cor- 
rect falsehoods,  without  impairing  the  compulsion  to  tell  the  truth  in 
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the  first  place.  The  danger  that  witnesses  might  be  encouraged  to  take 
a  chance  on  perjury  is  limited  by  the  requirement  that  recantation  take 
place  before  the  falsity  becomes  manifest. 

The  distinctive  feature  of  subsection  (6)  is  that  indictment  and  proof 
in  the  alternative  is  authorized,  without  relieving  the  prosecution  of  the 
burden  of  proving  mens  rea.  The  defendant  would  not  be  able  to  escape 
conviction  because  the  state  cannot  prove  which  of  the  contradictory 
statements  was  false  and  known  to  be  so. 

The  rule  that  proof  of  falsity  be  by  at  least  two  witnesses  with  cor- 
roborating circumstances  was  adopted  into  common  law  because  of  the 
problem  created  by  an  oath  against  an  oath.  The  policy  question  to  be 
decided  is  whether  the  protection  of  witnesses  counter-balances  the  oc- 
casional inability  to  convict  an  apparent  perjurer.  The  majority  of  jur- 
isdictions still  require  at  least  one  witness  and  corroborating  circum- 
stances. This  subsection  would  be  applied  to  a  narrow  class  of  cases, 
namely  where  there  is  no  other  evidence  but  the  testimony  of  a  single 
contradicting  witness. 

The  punishment  recommended  by  this  section  is  a  change  from  prevail- 
ing law  which  requires  a  sentence  of  1-14  years,  RCM  1947,  Sec.  94-3611; 
RCM  1947,  94-1474,  "making  false  oaths  or  affidavits,"  is  also  covered 
by  this  section  in  certain  instances. 

The  section  also  replaces  RCM  1947,  94-3813,  Procuring  the  execution  of 
innocent  person.  This  section  does  not  provide  for  penalty  of  death,  as 
any  violation  of  the  section  which  directly  causes  the  death  of  another 
can  be  punished  under  94-5-102,  Criminal  Homicide. 

1  94-7-203.     FALSE  SWEARING. 

2  (1)     A  person   commits   the   offense   of  false   swearing  if  lie 

3  makes  a  false  statement  under  oath  or  equivalent  affirmation, 

4  or  swears  or  affirms  the  truth  of  such  a  statement  previously 

5  made  when  he  does  not  believe  the  statement  to  be  true,  and: 
6"         (a)     The  falsification  occurs  in  an  official  proceeding;  or 

7  (b)     The  falsification  is  purposely  made  to  mislead  a  public 

8  servant  in  performing  his  official  function;  or 

9  (c)     The    statement   is   one   which   is   required  by  law   to   be 

10  sworn  or  affirmed  before  a  notary  or  other  person  authorized 

11  to  administer   oaths. 

12  (2)     Subsections  (4)  to  (7)   of  section  94-7-202  apply  to  this 

13  section. 

14  (3)     A  person  convicted  of  false  swearing  shall  be  fined  not  to 

15  exceed  five-hundred  dollars  ($500)  or  be  imprisoned  in  the  county 

16  jail  for  any  term  not  to  exceed  six  (G)  months,  or  both. 

Source:     MPC,  Sec.  241.1. 

Comment:  This  section  makes  it  a  misdemeanor  to  swear  falsely  in 
situations  lacking  elements  required  for  the  felony  of  perjury  under  sec- 
tion 94-7-202.  Thus,  if  the  false  statement  is  made  in  an  official  proceed- 
ing, but  is  not  material,  it  falls  within  clause  (a)  of  subsection  (1).  If 
it  is  material,  but  is  not  made  in  an  official  proceeding  involving  a  hear- 
ing, clause  (b)  applies.  Clause  (c)  applies  where  an  affidavit  is  sworn 
to  before  a  notary  public,  but  is  restricted  to  affidavits  required  by  law. 
The  possibility  of  abuse  where  there  is  criminal  liability  for  falsification 
in  private  affidavits  occurs  in  a  few  states  where  such  law  exists.  For 
example,  small  loan  companies  have  been  known  to  obtain  various  oaths 
from  debtors  and  threaten  criminal  charges  of  perjury  in  such  cases. 
The  oath  of  office  and  other  promissory  oaths  are  not  excluded  from 
criminality  and  is  a  change  from  prevailing  law,  see  RCM  1947,  Sec.  94- 
3803.  Perjury  prosecutions  for  violation  of  promissory  oath  are  rare,  but 
if  it  can  be  shown  that  someone  took  an  oath  faithfully  to  perform  the 
duties  of  office,  having  already  received  a  bribe  or  betrayed  a  trust, 
there  is  no  reason  to  give  special  immunity  to  that  kind  of  misrepre- 
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sentation.  RCM  1947,  94-1474,  "Making  false  oaths  and  affidavits"  is 
covered  by  this  section. 

1  94-7-204        UNSWORN   FALSIFICATION   TO   AUTHORI- 

2  TIES. 

3  (1)     A  person  commits  an  offense  under  this  section  if,  with 

4  purpose  to  mislead  a  public  servant  in  performing  Ids  official 

5  function,  he : 

fi         (a)     Makes  any  written  false  statement  which  he  does  not  be- 

7  lieve  to  be  true ;  or 

8  (b)     Purposely  creates  a  false  impression  in  a  written  appliea- 

9  tion  for  any  pecuniary  or  other  benefit,  by  omitting  information 

10  necessary  to  prevent  statements  therein  from  being  misleading;  or 

11  (c)     Submits  or  invites  reliance  on  any  writing  which  he  knows 

12  to  be  forged,  altered  or  otherwise  lacking  in  authenticity;  or 

13  (d)     Submits  or  invites  reliance  on  any  sample,  speciment,  map, 

14  boundary  mark  or  other  object  which  he  knows  to  be  false. 

15  (2)     Subsections  (4)   to   (7)   of  section  94-7-202  apply  to  this 

16  section. 

17  (3)     A  person  convicted  of  an  offense  under  this  section  shall 

18  he  fined  not  to  exceed  five-hundred  dollars  ($500)  or  be  impris- 

19  oned  in  the  county  jail  for  any  term  not  to  exceed  six  (0)  months, 

20  or  both. 

Source:     MPC,  Sec.  241.3. 

Comment:  This  section  was  suggested  by  18  U.S.C.  Sec.  1001,  which 
authorizes  imprisonment  up  to  five  (5)  years  for  knowing  mis-statement 
of  material  fact  in  "any  matter  within  the  jurisdiction  of  any  agency 
of  the  U.S."  There  is  no  parallel  in  state  law.  There  is  a  requirement  of 
writing  and  purpose  to  mislead  in  this  section,  as  well  as  the  extension 
of  liability  to  misleading  omissions,  in  clause  (b),  and  to  things  other 
than  writings,  e.g.  false  samples,  etc.,  in  clause  (d).  If  there  is  a  pe- 
cuniary benefit  from  misleading  omissions,  the  Code  provisions  on  Theft 
by  Deception  would  apply.  See  RCM  1947,  94-1507,  "Making  false  state- 
ments in  reference  to  taxes." 

1  94-7-205    FALSE  ALARMS  TO  AGENCIES  OF  PUBLIC 

2  SAFETY. 

.'!  (1)      A    person   commits   an   offense   under   this   section    if   he 

4  knowingly  causes  a  false  alarm  of  fire  or  other  emergency  to  be 

5  transmitted  to  or  within  any  organization,  official  or  volunteer, 
(>  for  dealing  with  emergencies  involving  danger  to  life  or  property. 

7  (2)     A  person  convicted  of  an  offense  under  this  Section  shall 

8  l)e  fined  not  to  exceed  five-hundred  dollars  ($500)  or  be  impris- 

9  oned  in  the  county  jail  lor  any  term  not  to  exceed  six  ((i)  months. 
10  or  both. 

Source:     MPC,  Sec.  241.4. 

Comment:  This  section  covers  all  dangerous  emergency  alarms,  e.g. 
floods,  hurricanes,  landslides,  civil  defense.  The  police  force,  too,  would 
qualify  as  an  emergency  organization.  The  provision  is  justifiable  on 
the  ground  of  waste  of  government  resources  and  the  likelihood  that 
the  actor  will  cause  personnel  or  equipment  to  be  unavailable  to  deal 
with  real  emergencies. 

1  94-7-20(5  FALSE  REPORTS  TO  LAW  ENFORCEMENT 

2  AUTHORITIES. 
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3  ( 1 )     A  person  commits  an  offense  under  this  section  if  he  know- 

4  ingly : 

5  (a)     Gives  False  information  to  any  law  enforcement  officer 

6  with  the  purpose  to  implicate  another;  or 

7  (b)      Reports  to  law  enforcement  authorities  an  offense  or  other 

8  incident  within  their  concern  knowing  that  it  did  not  occur;  or 

9  (c)      Pretends  to  furnish  such  authorities  with  information  re- 
1(1  lating  to  an  offense  or  incident  when  he  knows  he  has  no  informa- 

11  tion  relating  to  such  offense  or  incident. 

12  (2)     A  person  convicted  under  this  section  shall  be  fined  not 

13  to  exceed   five-hundred  dollars   ($500)    or  be   imprisoned  in  the 

14  county  jail  for  any  term  not  to  exceed  six  ((i)  months,  or  both. 

Source:     MPC,  Sec.  241.5. 

Comment:  Few  states  statutes  now  deal  with  this  offense.  The  recent 
Wisconsin  Code,  Sec.  346.30(a)  requires  that  the  officer  act  in  reliance 
upon  such  false  information,  but  such  behavior  is  highly  likely  to  have 
antisocial  consequences  without  inquiry  into  the  actual  result  of  the  mis- 
behavior. 

1  94-7-207     TAMPERING  WITH  WITNESSES  AND  INFOR- 

2  MANTS. 

3  (1)     A  person  commits  the  offense  of  tampering  with  witnesses 

4  and  informants  if,  believing  that  an  official  proceeding  or  investi- 

5  gation  is  pending  or  about  to  be  instituted,  he  purposely  or  know- 
G  ingly  attempts  to  induce  or  otherwise  cause  a  witness  or  informant 
7  to:  * 

S         (a)     Testify  or  inform  falsely;  or 

9         (b)     Withhold  any  testimony,  information,  document  or  thing; 

10  or 

11  (c)     Elude  legal  process  summoning  him  to  testify  or  supply 

12  evidence;  or 

13  (d)     Absent  himself  from  any  proceeding  or  investigation  to 

14  which  he  has  been  summoned. 

15  (2)     A   person  convicted  of  tampering  with   witnesses  or  in- 

16  formants  shall  be  imprisoned  in  the  slate  prison  for  any  term  not 

17  to  exceed  five  (5)  years. 

Source:     Adapted  from  MPC,  Sec.  214.6. 

Comment:  Corresponding  provisions  are  found  in  present  statutes,  but 
this  section  also  covers  "informants"  as  well  as  witnesses,  RCM  l'.)47, 
Sec.  94-1702,  1705,  1706.  "Deceiving  a  witnesses"  under  prevailing  law 
is  a  misdemeanor,  preventing  a  witness  from  attending  is  a  misde- 
meanor, and  "bribing  a  witness"  is  a  felony  under  RCM  1947,  94-1706. 
This  section  gives  the  judge  discretion  to  impose  a  sentence  for  up  to 
five  (5)  years  if  the  circumstances  justify  it. 

1  94-7-208        TAMPERING    WITH    OR    FABRICATING 

2  PHYSICAL  EVIDENCE. 

3  (1 )     A  person  commits  the  offense  of  tampering  with  or  fabri- 

4  eating  physical  evidence  if,  believing  that  an  official  proceeding 

5  or  investigation  is  pending  or  about  to  be  instituted,  he 

6  (a)     Alters,  destroys,  conceals  or  removes  any  record,  docu- 

7  ment  or  thing  with  purpose  to  impair  its  verity  or  availability  in 
S     such  proceeding  or  investigation;  or 
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9         (I))     Makes,  presents  or  uses  any  record,  document  or  thing 

10  knowing  it  to  be  false  and  with  purpose  to  mislead  any  person  who 

11  is  or  may  be  engaged  in  such  proceeding  or  investigation. 

12  (2)     A  person  convicted  of  tampering  with  or  fabricating  phys- 

13  ical  evidence  shall  be  imprisoned  in  the  state  prison  for  a  term  not 

14  to  exceed  five  (5)  years. 

Source:     MPC,  Sec.  241.7. 

Comment:  There  is  no  change  from  prevailing  law  on  this  subject,  see 
RCM  1947,  Section  94-1702,  1703,  1704.  The  proposed  section  is  broader, 
however,  since  it  covers  investigations  as  well  as  trials  and  other  formal 
proceedings. 

1  94-7-209.     TAMPERING  WITH  PUBLIC  RECORDS  OR  IN- 

2  FORMATION. 

3  (1)     A  person  commits  the  offense  of  tampering  with  public 

4  records  or  information  if  he : 

5  (a)     Knowingly  makes  a  false  entry  in,  or  false  alteration  of, 

6  any  record,  document,  legislative  bill  or  enactment,  or  thing  be- 

7  longing  to,  or  received  or  kept  by,  the  government  for  informa- 

8  tion  or  record,  or  required  by  law  to  be  kept  by  others  for  infor- 

9  mation  of  the  government ;  or 

10  (b)     Makes,  presents  or  uses  any  record,  document  or  thing 

11  knowing  it  to  be  false,  and  with  purpose  that  it  be  taken  as  a  genu- 

12  ine  part  of  information  or  records  referred  to  in  paragraph  (a) ; 

13  or 

14  (c)     Purposely  destroys,  conceals,  removes  or  otherwise  im- 

15  pairs  the  verity  or  availability  of  any  such  record,  document  or 

16  thing. 

17  (2)     A  person  convicted  of  the  offense  of  tampering  with  pub- 

18  lie  records  or  information  shall  be  imprisoned  in  the  state  prison 

19  for  any  term  not  to  exceed  five  (5)  years. 

Source:     Adapted  from  MPC,  Sec.  241.8. 

Comment:  It  is  common  to  penalize  falsification,  destruction  or  con- 
cealment of  public  records.  The  only  innovation  here  is  the  explicit  pro- 
vision of  clause  (b)  as  to  fabrication  of  false  records,  which  is  probably 
covered  by  some  of  the  more  general  terms  of  current  statutes.  This  sec- 
tion would  not  cover  records  of  private  persons;  however,  records  main- 
tained at  the  behest  of  government,  such  as  legislative  bills  or  enact- 
ments would  fall  within  this  section.  There  are  a  number  of  statutes  in 
RCM  1947,  would  be  covered  by  this  section:  94-2722,  Destruction  of 
records  by  officers,  a  felony;  94-2724,  Offering  forged  or  false  instru- 
ments to  be  recorded,  a  felony;  94-2725,  Adding  names  to  jury  lists,  a 
felony;  94-2726,  Falisfying  jury  lists,  a  felony;  94-1517,  Sheriff  falsely 
representing  accounts,  a  felony;  94-1507,  Making  false  statement  in  ref- 
erence to  taxes,  a  misdemeanor;  94-1501(5)  and  (6),  Embezzlement  of 
public  officers,  where  offender  keeps  false  accounts,  alters  public  ac- 
counts, etc.,  a  1-10  year  felony;  94-1802,  Falsely  personating  another  in 
other  cases;  94-2903,  Altering  draft  of  bill  or  resolution;  94-2904,  Alter- 
ing engrossed  or  enrolled  copy  of  bill  or  resolution. 

1  94-7-210.     IMPERSONATING  A  PUBLIC  SERVANT. 

2  (1)     A  person  commits  the  offense  of  impersonating  a  public 

3  servant  if  he  falsely  pretends  to  hold  a  position  in  the  public  serv- 

4  ice  with  purpose  to  induce  another  to  submit  to  such  pretended 
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5  off icial  authority  or  otherwise  to  acl  in  reliance  upon  thai  pretense 

6  to  his  prejudice. 

7  (2)     A  person  convicted  of  impersonating  a  public  servant  shall 

8  be  fined  not  to  exceed  five-hundred  dollars  ($51)0)  or  be  im- 

9  prisoned  in  the  county  jail  for  any  term  not  to  exceed  six   (6) 
10  months,  or  both. 

Source:     MPC,  Sec.  241.9. 

Comment:  Legislation  prohibiting  impersonation  of  some  or  all  public 
officials  is  found  in  most  penal  codes.  The  object  is  to  prevent  imposition 
on  people  by  the  pretense  of  authority,  and  partly  to  ensure  proper  re- 
spect for  genuine  authority  by  suppressing  discreditable  imitations. 
These  objectives  are  regarded  as  especially  impotrant  in  relation  to 
law  enforcement  officers.  (See  RCM  1947  94-35-149  where  impersonat- 
ing an  officer  is  a  felony  with  1-3  years  and  $100-$500  fine.)  Other  sec- 
tions which  would  be  covered  by  this  section  are  RCM  1947,  94-3901, 
"Acting  in  public  capacity  without  being  qualified"  and  RCM  1947,  94- 
3911,  "Exercising  functions  of  office  wrongfully,"  which  carry  misde- 
meanor penalties. 

1  Part  Three:  Obstructing  Governmental  Operations. 

2  94-7-301.     RESISTING  ARREST. 

3  (1)     A  person  commits  the  offense  of  resisting  arrest  if  he 

4  knowingly  prevents  or  attempts  to  prevent  a  peace  officer  from 

5  effecting  an  arrest  by: 

(!  (a)     Using  or  threatening  to  use   physical   force  or  violence 

7  against  the  peace  officer  or  another;  or 

S  (b)     Using  any  other  means  which  creates  a  risk  of  causing 

9  physical  injury  to  the  peace  officer  or  another. 

10  (2)     It  is  no  defense  to  a  prosecution  under  this  section  that 

11  the  arrest  was  unlawful,  provided  the   peace  officer  was  acting 

12  under  color  of  his  official  authority. 

13  (3)     A  person  convicted  of  the  offense  of  resisting  arrest  shall 

14  be  fined  not  to  exceed  five-hundred  dollars  ($500)  or  lie  impris- 

15  oned  in  the  county  jail  for  a  term  not  to  exceed  six  ((>)  months,  or 
1(1     both. 

Source:     Mich.  4625. 

Comment :  This  offense  is  confined  to  forcible  resistance  involving  sub- 
stantial danger  to  the  person.  It  is  not  desirable  to  make  it  criminal  to 
flee  arrest  since  the  adequate  social  measure  for  this  is  to  authorize 
police  to  pursue  and  use  force  necessary  to  arrest.  If  the  arrest  is  ef- 
fectuated, prosecution  can  be  had  for  the  original  offense.  If  the  ar- 
rested person  is  innocent  or  cannot  be  proved  guilty  of  the  offense  he 
still  may  be  prosecuted  for  an  unsuccessful  effort  to  evade  the  police. 
One  who  runs  away  from  an  arresting  officer  or  who  makes  an  effort  to 
shake  off  the  policeman's  detaining  arm  can  be  said  to  obstruct  the  of- 
ficer physically.  This  section  is  limited  to  arrest. 

1  94-7-302.     OBSTRUCTING  A  PEACU  ( OFFICER  OR  OTHER 

2  PUBLIC  SERVANT. 

3  (1 )     A  person  commits  the  offense  of  obstructing  a  peace  offi- 

4  cer  or  public  servant  if  he  knowingly  obstructs,  impairs  or  hinders 

5  the  enforcement  of  the  criminal  law,  the  preservation  of  the  peace, 
(i     or  the  performance  of  a  governmental  function. 

7         (2)      It  is  no  defense  to  a  prosecution  under  this  section  that 
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8  the  peace  officer  was  acting  in  an  illegal  manner,  provided  lie  was 

9  acting  under  color  of  his  official  authority. 

10  (3)     A  person  convicted  of  the  offense  of  obstructing  a  peace 

11  officer  or  other  public  servant  shall  be  fined  not  to  exceed  five- 

12  hundred  dollars  ($500)  or  be  imprisoned  in  the  county  jail  for  a 

13  term  not  to  exceed  six  ((!)  months,  or  both. 

Source:     New. 

Comment:  This  section  is  designed  to  deal  generally  with  the  know- 
ingly obstruction  of  governmental  activities.  It  protects  both  peace  of- 
ficers and  public  servants  in  the  administration  of  their  respective  du- 
ties. 

Generally,  the  section  seeks  to  retain  the  coverage  of  the  present  law 
to  encompass  protection  of  all  governmental  functions.  It  imposes  a  uni- 
form mens  rea  requirement  for  all  illegal  obstruction,  i.e.  knowingly. 
RCM  1947,  Sees.  94-1505,  Tax  collector;  94-3905,  Executive  officer;  94- 
35-139,  Fireman;  and  94-35-194,  Obstructing  veterinary  surgeon. 
The  section  requires  a  person  to  "knowingly"  obstruct,  impair  or  hinder 
government  administration.  The  present  law  requires  a  "wilful"  obstruc- 
tion. 

Paragraph  (2)  of  this  section  makes  a  distinction  between  the  obstruc- 
tion of  illegal  activity  by  a  peace  officer  and  a  public  servant.  The  com- 
mission has  followed  the  basic  premise  that  a  person  should  not  take  the 
law  into  his  own  hands  when  faced  with  illegal  police  activity. 

1  94-7-303.     OBSTRUCTING  JUSTICE. 

2  (1)     For  the  purpose  of  this  section  "An  Offender"  means  a 

3  person  who  has  been  or  is  liable  to  be  arrested,  charged,  convicted 

4  or  punished  for  a  public  offense. 

5  (2)     A   perso  ncoinmits  the  offense  of  obstructing  justice  if, 

6  knowing  a  person  is  an  offender,  he  purposely: 

7  (a)     Harbors  or  canceals  an  offender ;  or 

S  (b)     Warns  an  offender  of  impending  discovery  or  apprehen- 

9  sion,  except  this  does  not  apply  to  a  warning  given  in  connection 

10  with  an  effort  to  bring  an  offender  into  compliance  with  the  law; 

1 1  or 

12  (c)     Provides  an  offender  with  money,  transportation,  weapon, 

13  disguise  or  other  means  of  avoiding  discovery  or  apprehension; 

14  oi- 
lS  (d)     Prevents  or  obstructs,  by  means  of  force,  deception  or  in- 
l(i  timidation  anyone  from  performing  an  act  that  might  aid  in  the 
17  discovery  or  apprehension  of  an  offender;  oi- 
ls (e)     Suppresses  by  act  of  concealment,  alteration  or  destruc- 

19  tion  any  physical  evidence  that  might  aid  in  the  discovery  or  ap- 

20  prehension  of  an  offender;  or 

21  (f)     Aids  an  offender  who  is  subject  to  official  detention  to  es- 

22  cape  from  such  official  detention. 

23  (3)     A  person  convicted  of  obstructing  justice  shall  be: 

24  (a)     Imprisoned  in  the  state  prison  for  a  term  not  to  exceed 

25  five  (5)  years  if  the  offender  has  been  or  is  liable  to  be  charged 

26  with  a  felony;  or 

27  (b)      Fined  not  to  exceed  five-hundred  dollars  ($500)  or  by  im- 

28  prisoned  in  the  county  jail  for  a  term  not  to  exceed  six  ((J)  months, 

29  or  both,  if  the  offender  has  been  or  is  liable  to  be  charged  with  a 

30  misdemeanor. 
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Source:     New. 

Comment:  This  section  derives  from  the  common  law  rules  and  prevail- 
ing law,  RCM  1947,  Sec.  94-205,  206,  relating  to  accessories  after  the 
fact,  but  breaks  decisively  from  that  tradition.  Prevailing  law  rests  on 
the  notion  that  a  person  who  helps  an  offender  avoid  justice  becomes  in 
some  sense  an  accomplice  in  the  original  crime.  The  proposed  section  is 
based  on  the  theory  that  a  person  who  aids  another  to  elude  apprehen- 
sion or  trial  is  obstructing  justice  and  interferring  with  the  processes  of 
government.  It  is  his  willingness  to  do  that  and  the  harm  threatened  by 
such  behavior  that  the  legislator  must  have  in  mind,  rather  than  any 
fiction  that  equates  a  "harborer"  with  the  murdered  or  traitor  whom  he 
harbors. 

Prevailing  law  does  not  make  it  a  crime  to  aid  one  whose  offense 
amounted  to  no  more  than  a  misdemeanor.  This  section  makes  it  an  of- 
fense to  aid  misdemeants  as  well  as  felons.  It  follows  from  the  pur- 
pose to  deter  obstruction  of  justice,  since  one  can  add  to  the  difficulties 
of  the  police  just  as  much  for  a  misdemeanor.  Also  the  aider  may  not 
know  what  crime  the  offender  may  have  committed. 
Knowledge  or  reason  to  believe  that  the  putative  offender  is  guilty  of 
or  charged  with  a  crime  is  simply  evidence  of  the  purpose  to  aid  the  pu- 
tative offender  to  elude  justice.  A  purpose  to  aid  the  offender  to  avoid 
arrest  is  not  proved  merely  by  showing  that  defendant  gave  succour  to 
one  who  was  in  fact  a  fugitive.  When  a  fugitive  seeks  help  from  friends 
and  relatives  there  may  be  other  motivations  in  addition  to  the  objective 
of  impeding  law  enforcement.  Such  other  motivations  are  not  taken  into 
consideration  by  way  of  exception  of  certain  classes  of  near  kin,  but 
could  possibly  be  a  ground  for  mitigating  sentence  after  conviction. 
Under  prevailing  law,  the  accessory  after  the  fact  is  one  who  "conceals 
the  crime  from  a  magistrate  or  harbors  and  protects  the  offender."  This 
section  specifies  the  prohibited  forms  of  aid  in  addition  to  the  traditional 
offense  of  harboring  or  concealing  the  fugitive.  Subsection  (2)(b)  con- 
tains an  exception  to  take  care  of  cases  like  fellow-motorists  warning 
speeder  to  slow  down,  or  a  lawyer  advising  a  client  to  discontinue  il- 
legal activities. 

There  is  little  change  in  the  punishment  of  accessories  from  RCM  1947, 
Section  94-206  which  calls  for  imprisonment  in  the  state  prison  not  ex- 
ceeding five  (5)  years,  or  county  jail  for  two   (2)  years  and  a  fine. 

1  94-7-304.     FAILURE  TO  AID  A  PEACE  OFFICER. 

2  (1  )      Where  it  is  reasonably  for  a  peace  officer  to  enlist  the  co- 

3  operation  of  a  person  in  (1  )  effectuating  or  securing  an  arrest  of 

4  another  (Pursuant  to  RCM  95-609)  or  (2)  preventing  the  commis- 

5  sion  by  another  of  an  offense,  a  peace  officer  may  order  such  per- 
(i  son  to  cooperate.  A  person  commits  the  offense  of  failure  to  aid 

7  a  peace  officer  if  he  knowingly  refuses  to  obey  such  an  order. 

8  (2)      A  person  convicted  of  the  offense  of  failure  to  aid  a  peace 

9  officer  shall  he  fined  not  to  exceed  five-hundred  dollars  ($500) 
10  oi-  be  imprisoned  in  the  county  jail  for  a  term  not  to  exceed  six  ((>) 
1  1  months,  or  both. 

Source:     New. 

Comment:  RCM  1947,  94-35-177  includes  sheriff,  coroner,  constable, 
judge,  J. P.  or  other  officer.  The  draft  is  limited  to  "peace  officer."  Ra- 
ther than  require  every  18  year  old  male  to  assist,  a  more  flexible  stan- 
dard of  reasonableness  is  substituted. 

1  !)4-7-::05     COMPOUNDING  A  FELONY. 

2  (1)      A  person  commits  the  offense  of  compounding  a  felony  if 

3  he  knowingly  accepts  or  agrees  to  accept  any  pecuniary  benefit 

4  in  consideration  for  : 

5  (a)      Refraining  from  seeking  prosecution  of  a  felony;  or 
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I!  (b)     Refraining  from  reporting  to  Law  enforcement  authorities 

7  the  commission  or  suspected  commission  of  any  felony  or  infor- 

8  mation  relating  to  a  felony. 

9  (2)     A   person   convicted   of   compounding   a   felony   shall  be 

10  fined  not  to  exceed  five-hundred  dollars  ($500)  or  be  imprisoned 

11  in  the  county  jail  for  a  term  not  to  exceed  six  (6)  months,  or  both. 

Source:     New. 

Comment:  This  section  is  intended  to  replace  RCM  1947,  94-3535,  "Com- 
pounding- Crimes."  The  significant  difference  is  that  there  is  no  grading 
of  the  offense.  Violation  of  the  offense  is  a  misdemeanor  only. 

1  94-7-306.     ESCAPE. 

2  (1)     "Official  detention"  means  imprisonment  which  resulted 

3  from  a  conviction  for  an  offense,  confinement  for  an  offense,  con- 

4  finement  of  a  person  charged  with  an  offense,  detention  by  a 

5  peace  officer  pursuant  to  arrest,  detention  for  extradition  or  de- 
0  portation,  or  any  lawful  detention  for  the  purpose  of  the  protec- 

7  tion  of  the  welfare  of  the  person  detained  or  for  the  protection  of 

8  society;  hut  "official  detention"  does  not  include  supervision  of 

9  probation  or  parole,  constraint  incidental  to  release  on  bail,  or  an 

10  unlawful   arrest   unless   the   person   arrested   employed  physical 

11  force,  a  threat  of  physical  force,  or  a  weapon  to  escape. 

12  (2)     A  person  subject  to  official  detention  commits  the  offense 

13  of  escape  if  he  knowingly  or  purposely  removes  himself  from  of- 

14  ficial  detention  or  fails  to  return  to  official  detention  following 

15  temporary  leave  granted  for  a  specific  purpose  or  limited  time. 
10         (3)     A  person  convicted  of  the  offense  of  escape  shall  be: 

17  (a)      Imprisoned  in  the  state  prison  for  a  term  not  to  exceed 

18  fifteen  (15)  years  if  lie  escapes  from  a  state  prison,  county  jail  or 

19  or  city  jail  by  the  use  or  threat  of  force,  physical  violence,  weapon 

20  or  simulated  weapon;  or 

21  (b)     Imprisoned  in  the  state  prison  for  a  term  not  to  exceed 

22  five  (5)  years  if  he  : 

23  (i)      Escapes  from  a  state  prison,  county  jail  or  city  jail;  or 

24  (ii)      Escapes   from   another  official   detention  by  the  use  or 

25  threat  of  force,  physical  violence,  weapon  or  simulated  weapon;  or 
20         (c)     Fined  not  to  exceed  five-hundred  dollars  ($500)  or  be  ini- 

27  prisoned  in  the  county  jail  for  a  term  not  to  exceed  six  (6)  months, 

28  or  both  if  he  commits  escape  under  circumstances  other  than  (a) 

29  and  (b)  of  this  subsection. 

Source:     New. 

Comment:  This  section  replaces  RCM  1947,  94-4203,  "Escapes  from  state 
prison — punishment,"  and  RCM  1947,  94-4205,  "Escapes  from  other  than 
state  prisons."  The  section  embodies  a  grading  of  the  offense  in  that 
punishment  is  more  severe;  first,  for  the  offense  when  committed  by  the 
use  of  or  threat  of  force,  physical  violence,  weapon  or  simulated  wea- 
pon; second,  when  the  offense  is  committed  by  escape  from  a  particular 
type  of  detention;  and  finally  when  the  offense  is  committed  without  the 
use  of  or  threat  of  force.  The  grading  of  the  offense  by  relying  on  the 
prisoner's  use  of  force  is  actually  a  return  to  common  law,  since  early 
common  law  clearly  distinguished  between  escapes  with  and  without  the 
use  of  force.  The  grading  scheme  implicit  in  the  current  code  by  which 
punishment  is  provided  in  reference  to  the  type  of  confinement,  is  not 
entirely  abandoned  by  section  94-7-306.  For  example,  use  of  force  in  es- 
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caping  from  a  non-institutional  detention  calls  for  a  lesser  punishment 
than  when  the  escape  is  from  a  prison,  county  or  city  jail.  Further,  an 
escape  without  use  of  force  from  a  non-institutional  detention  as  pro- 
vided in  sub-paragraph  (3)  (a)  removes  the  offense  from  a  felony  cate- 
gory altogether. 

Another  grading  method  for  escapes  is  based  on  the  seriousness  of  the 
crime  causing  the  detention.  The  proposed  section  includes  the  grading 
indirectly  in  that  the  seriousness  of  the  crime  causing  the  detention  is 
indicated  by  the  institution  in  which  the  detention  is  made.  For  example, 
persons  held  in  state  prisons  under  normal  circumstances  will  be  felons 
while  those  in  city  or  county  jails  will  not. 

1  94-7-307.     TRANSFERIN(  i  CON  T  R  A  B  A  N  D  OR  UNAU- 

2  THORIZED  COMMUNICATION. 

3  (I)     Transf ering  Contraband. 

3a       (a)     A  person  commits  th<    offense  transf  ering  contraband  if 

4  he  knowingly  or  purposely  transfers  any  article  or  thing  to  a  per- 

5  son  subject  to  official  detention  or  is  transferred  any  article  or 

6  thing  by  a  person  subject  to  official  detention.  Such  article  or 

7  thing  being  prohibited  by  statute,  rule,  regulation  or  order  from 

8  being  in  the  possession  of  a  person  subject  to  official  detention. 

9  (b)     A  person  convicted  of  the  offense  of  transf  ering  contra- 
il) band  shall  be : 

11  (i)     Imprisoned  in  the  state  prison  for  a  term  not  to  exceed 

12  fifteen  (15)  years  if  he  conveys  a  weapon  to  a  person  subject  to 

13  official  detention;  or 

14  (ii)     Fined  not  to  exceed  one-hundred  dollars  ($100)  if  he  con- 

15  veys  any  other  article  or  thing  to  a  person  subject  to  official  de- 

16  tentio  nor  be  imprisoned  in  the  county  jail  for  any  term  not  to  ex- 

17  ceed  ten  (10)  days,  or  both.  But  this  shall  not  apply  unless  the  of- 

18  fender  knew  or  was  given  sufficient  notice  so  that  ho  reasonably 

19  should  have  known  that  the  article  or  thing  he  conveyed  was  con- 

20  traband. 

21  (2)     Unauthorized  Communication. 

22  (a)     A  person  commits  the  offense  of  unauthorized  communi- 

23  cation  if  he  knowingly  or  purposely  communicates  with  a  person 

24  subject  to  official  detention  without  the  consent  of  the  person  in 

25  charge  of  such  official  detention. 

26  (b)     A  person  convicted  of  the  offense  of  unauthorized  com- 

27  munication  shall  be  fined  not  to  exceed  one-hundred  dollars  ($100) 

28  or  be  imprisoned  in  the  county   jail  for  any  term  not  to  exceed 

29  ten  (10)  days,  or  both. 

Source:     RCM  1947,  Sections  94-35-241,  94-35-264  and  94-4208. 

Comment:  This  section  replaces  RCM  1947,  94-4208,  "Carrying  into 
prison  things  useful  to  aid  in  an  escape,"  94-35-264,  "Furnishing  certain 
articles  to  and  receiving  articles  from  prisoners  in  state  prison — re- 
ceiving such  articles  by  prisoners — felony,"  and  94-35-241,  "Unauthorized 
communication  with  convict." 

The  section  does  not  require  proof  of  an  intent  to  assist  an  inmate  to 
escape,  but  requires  only  that  the  actor  intend  to  convey  the  item  in- 
volved.It  is  sufficient  that  he  know  the  nature  of  the  item  as  contra- 
band, i.e.  something  that  he  is  prohibited  from  conveying  to  the  inmate 
by  statute,  regulation  or  institutional  rule. 

The  situation  where  the  inmate  gains  possession  of  a  deadly  weapon  or 
simulated  weapon  without  an  introduction  of  the  weapon  from  an  ex- 
ternal source  is  covered  by  section  94-8-202. 
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The  offense  is  graded  on  the  basis  of  the  nature  of  the  article  or  thing 
introduced  i.e.  if  the  thing  be  a  deadly  weapon,  the  offense  is  a  felony; 
and  the  section  applies  to  all  official  detention  rather  than  just  the  state 
prison. 

1  94-7-308.     BAIL-JUMPING. 

2  (1)     A  person  commits  the  offense  of  bail-jumping  if,  having 

3  been  sot  at  liberty  by  court  order,  with  or  without  security,  upon 

4  condition  that  he  will  subsequently  appear  at  a  specified  time  and 

5  place,  he  purposely  fails  without  lawful  excuse  to  appear  at  that 
(i  time  and  place. 

7  (2)     This  section  shall  not  interfere  with  the  exercise  by  any 

8  court  of  its  power  to  punish  for  contempt. 

9  (3)     This  section  shall  not  apply  to  a  person  set  a  liberty  by 

10  court  order  upon  condition  that  he  will  appear  in  connection  with 

11  a  charge  of  having  committed  a  misdemeanor,  except  it  shall  ap- 

12  ply  where  the  judge  has  released  the  defendant  on  his  own  recog- 

13  nizance. 

14  (4)      A  person  convicted  of  bail-jumping  in  connection  with  a 

15  felony  shall  he  imprisoned  in  the  state  prison  for  a  term  not  to 

16  exceed  five  (5)  years.  In  all  other  cases  he  shall  be  fined  not  to 

17  exceed  five-hundred  dollars  ($500)  or  be  imprisoned  in  the  county 

18  jail  for  a  term  not  to  exceed  six  ((>)  months,  or  both. 

Source:     New. 

Comment:  Statutes  designating  the  offense  of  "bail-jumping"  are  of 
comparatively  recent  origin.  The  first  such  statute  was  passed  in  New 
York  in  1928,  and  it  was  over  a  generation  later  that  the  federal  pro- 
vision was  enacted  in  1954.  Montana  has  no  statute  making  it  a  sep- 
arate punishable  crime  for  failure  to  comply  within  a  condition  of  a 
bail  bond  or  recognizance,  although  such  a  provision  has  been  antici- 
pated. In  the  proposed  Montana  Code  of  Criminal  Procedure  of  1966, 
under  Section  95-1106,  the  following  comment  can  be  found: 

"In  addition  it  is  recommended  that  Montana  make  it  a  separate 
punishable  crime  not  to  appear,  regardless  of  the  method  by  which 
the  accused  was  released.  It  is  believed  this  will  be  a  greater  deter- 
rent than  any  anticipated  financial  loss." 

The  proposed  section  is  graded  on  the  basis  of  the  seriousness  of  the 
crime  charged  so  bail  jumping  in  connection  with  a  felony  carries  a  more 
severe  possible  felony-punishment,  where  as  in  all  other  cases  it  is  a 
misdemeanor. 

1  94-7-309.     CRIMINAL  CONTEMPT. 

2  (1)     A  person  commits  the  offense  of  criminal  contempt  when 

3  he  knowingly  engages  in  any  of  the  following  conduct: 

4  (a)     Disorderly,  contemptuous,  or  insolent  behavior,  commit- 

5  ted  during  the  sitting  of  a  court,  in  its  immediate  view  and  pres- 
(i     ence  and  directly  tending  to  interrupt  its  proceedings  or  to  impair 

7  the  respect  due  to  its  authority;  or 

8  (b)      Breach  of  the  peace,  noise,  or  other  disturbance,  directly 

9  tending  to  interrupt  a  court's  proceedings;  or 

11)         (c)      Purposely  disobeying  or  refusing  any  lawful  process  or 

11  other  mandate  of  a  court;  or 

12  (d)      Unlawfully  refusing  to  be  sworn  as  a  witness  in  any  court 

13  proceeding  or,  after  being  sworn,   refusing  to  answer  any  Legal 

14  and  proper  interrogatory;  or 
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15         (e)      Purposely  publishing  a  false  or  grossly  inaccurate  report 
1  (!     of  a   court's   proceeding;   or 

17         (f)     Purposely  failing  to  obey  any  mandate,  process  or  notice 
IS     relative  to  juries  issued  pursuant  to  Title  93,  Chapters  12,  13,  14. 

19  15,  in,  17  and  IS  Revised  Codes  of  Montana,  1947;  or 

20  (g)     On  or  along  a  public  street  or  sidewalk  within  a  radius 

21  of  two  hundred  feet  of  any  building  established  as  a  courthouse, 

22  calling  aloud,  shouting,  holding  or  displaying  placards  or  signs 

23  containing  written  or  printed  matter,  concerning  the  conduct  of 

24  a  trial  being  held  in  such  courthouse  or  the  character  of  the  court 

25  or  jury  engaged  in   such  court  or  jury  in  connection  with   such 
2C>  trial ;  or 

27         (h)      Presenting  to  any  court  having  power  to  pass  sentence 

2S  upon  any  prisoner  under  conviction,  or  to  any  member  of  such 

29  court,  any  affidavit,  or  testimony,  or  representation  of  any  kind, 

30  verbal  or  written,  in  aggravation  or  mitigation  of  the  punishment 

31  to  be  imposed  upon   such   prisoner,  exeont  as   provided   in   this 

32  code. 

33  (2)      A   person  convicted  of  the  offense  of  criminal  contempt 

34  shall  be  fined  not   to  exceed  five-hundred  dollars   ($500)    or  be 

35  imprisoned  i  nthe  county  jail  for  a   term  not  to  exceed  six   (6) 

36  months,  or  both. 

Source:     N.Y.  Penal  Law,  215.50,  RCM  1947,  94-3540. 

Comment:  This  section  is  a  recodification  of  RCM,  1947,  94-3540  with 
certain  changes  made  in  accordance  with  the  recent  New  York  statute. 

1  94-7-310.     CRIMINAL  CONTEMPT;   PROSECUTION  AND 

2  PUNISHMENT. 

3  Adjudication  for  criminal  contempt  under  Title  93,  Chapter  98 

4  Revised  Codes  of  Montana,  1947  shall  not  bar  a  prosecution  for 

5  the  offenses  of  criminal  contempt  under  Section  94-7-310  based 
fi     upon   the   same  conduct  but    upon   a  conviction    thereunder,   the 

7  court,  in  sentencing  the  defendant  shall  take  the  previous  punish- 

8  ment  into  consideration. 

Source:     Adapted  from  N.Y.  215.55. 

Comment:  This  section  provides  a  link  to  aid  in  enforcing  criminal  and 
civil  contempts.  This  section  replaces  RCM  1947,  Sees.  94-4704,  Con- 
tempts, how  punishable;  94-4705,  Mitigation  of  punishment  in  certain 
cases. 

1  Part  Four:     Official  Misconduct. 

2  94-7-401 .     OFFICIAL  MISCONDUCT. 

3  (1)     A  public  servant  commits  the  offense  of  official  miscon- 

4  duct  when,  in  his  official  capacity,  he  commits  any  of  the  follow- 

5  ing  acts : 

0         (a)     Purposely  or  recklessly  fails  to  perform  any  mandatory 

7  duty  as  required  bv  law  or  bv  a  court  of  competent  jurisdiction; 

8  or  ' 

9  (b)     Knowingly  performs  an  act  in  his  official  capacity  which 
1.0     he  knows  is  forbidden  by  law;  or 
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11  (c)     With  the  purpose  to  obtain  advantage  for  himself  or  an- 
il' other,  he  perforins  an  act  in  excess  of  his  lawful  authority;  or 

13  (<1)     Solicits  or  knowingly  accepts  for  the  performance  of  any 

14  act  a  fee  or  reward  which  he  knows  is  not  authorized  by  law. 

1.1  (2)     A  public  servant  convicted  of  the  offense  of  official  mis- 

1(1  conduct  shall  be  fined  not  to  exceed  five-hundred  dollars  ($500) 

17  or  be  imprisoned  in  the  county  jail  for  a  term  not  to  exceed  six  (6) 

18  months,  or  both. 

19  (3)     The  district  court  shall  have  exclusive  jurisdiction  in  pros- 

20  ecutions  under  this  section,  and  any  action  for  official  misconduct 

21  must  be  commenced  by  an  information  filed  after  leave  to  file  has 

22  been  granted  by  the  district  court  or  after  a  grand  jury  indictment 

23  has  been  found. 

24  (4)     A  public  servant  who  has  been  charged  as  provided  in  sub- 

25  section  (3)  shall  be  suspended  from  his  office  without  pay  or  em- 

26  ployment  pending  final  judgment.  Upon  final  judgment  of  con- 

27  viction  he  shall   permanently  forfeit   his  office  or  employment. 

28  Upon  acquittal  he  shall  be  reinstated  in  his  office  or  employment 

29  and  shall  receive  all  back  pay. 

30  (5)     This  section  does  not  affect  any  power  conferred  by  law 

31  to  impeach  or  remove  any  public  servant  or  any  proceeding  au- 

32  thorized  by  law  to  carry  into  effect  such  impeachment  or  removal. 

Source:     Adapted  from  111.  Sec.  33-3. 

Comment:  The  intent  of  this  section  is  to  provide  criminal  sanctions 
when  a  public  servant  intentionally  acts  in  a  manner  he  knows  to  be  con- 
trary to  regulation  or  statute.  The  existance  of  the  section  does  not  ex- 
clude the  fundamental  premise  that  inadequate  performance  in  public 
office  should  be  regulated  by  civil  service. 

This  section  would  directly  replace  specific  sections  of  the  current  code. 
These  are  RCM  1947,  94-107,  Proceedings  to  impeach  or  remove  officers 
and  others  preserved;  94-809,  Convicted  officer  to  forfeit  and  be  dis- 
qualified from  holding  office;  94-2416,  Officers  neglecting  duty  subject 
to  forfeiture  of  office;  94-2914,  Members  of  legislative  assembly,  in  ad- 
dition to  other  penalties,  to  forfeit  office,  etc.;  94-3501,  Administrator, 
etc.,  must  file  report — penalty;  94-35-141,  Omission  of  duty  by  public  of- 
ficer; 94-35-166,  Public  administrator,  neglect  or  violation  of  duty  by; 
94-35-245,  Magistrate  neglecting  or  refusing  to  disperse  rioters;  94- 
4708,  Removal  from  office  for  neglect  of  official  duty;  94-5501,  Officers 
subject  to  removal;  94-5502,  Accusation,  by  whom  presented;  94-5503, 
Form  of  accusation;  94-5504,  To  be  transmitted  to  the  county  attorney 
and  copy  served;  94-5505,  Proceedings  if  defendant  does  not  appear; 
94-5506,  Defendant  may  object  to  or  deny  the  accusation;  94-5507,  Form 
of  objection;  94-5508,  Manner  of  denial;  94-5509,  If  objections  overruled, 
defendant  must  answer;  94-5510,  Proceedings  on  plea  of  guilty,  refusal 
to  answer,  etc.;,  94-5511,  Trial  by  jury;  94-5512,  State  and  defendant  en- 
titled to  process  for  witnesses;  94-5513,  Judgment  upon  conviction  and 
its  form;  94-5514,  Appeal — how  taken — defendant  to  be  suspended  and 
vacancy  filled;  94-5515,  Proceedings  for  the  removal  of  a  county  attor- 
ney; 94-5516,  Removal  of  public  officers  by  summary  proceedings. 
The  second  effect  of  the  section  will  be  to  provide  punishment  where 
failures  to  comply  with  specific  mandatory  duties  set  forth  outside  of  the 
criminal  code  are  punished  by  provisions  within  the  current  criminal 
code.  Provisions  in  this  category  are;  RCM  1947,  94-805,  Misconduct  of 
jurors,  referees,  etc.;  94-1508,  Delivering  receipts  for  poll  taxes  other 
than  prescribed  by  law,  or  collecting  poll  taxes,  etc.,  without  giving  the 
receipt  prescribed  by  law;  94-1514,  Board  of  examiners,  auditor  and 
treasurer  neglecting  certain  duties;  94-1517,  Sheriff  falsely  representing 
accounts;  94-2410,  Duty  of  public  officer  to  seize  gambling  implements 
and  apparatus;  94-2414,  Duty  of  public  officer  to  make  complaint;  94- 
2415,  Duties  of  Mayors  to  enforce  law;  94-2911,  Personal  interest  in  bill; 
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94-3501,  Administrator,  etc.,  must  file  report — penalty;  94-3539,  Con- 
tracting or  solemnizing  incestuous  or  forbidden  marriages;  94-3553,  Dis- 
closing fact  of  indictment  having  been  found;  94-3554,  Disclosing  what 
transpired  before  the  grand  jury;  94-3596,  Habeas  corpus — refusing  to 
issue  or  obey  writ  of;  94-3597,  Reconfining  persons  discharged  upon  writ 
of  habeas  corpus;  94-3598,  Concealing  persons  entitled  to  benefit  of 
habeas  corpus;  94-35-100,  Health  laws — neglecting  to  perform  duties 
under;  94-35-121,  Making  false  return  or  record  of  marriage;  94-3907, 
Officers  illegally  interested  in  contracts;  94-3912,  Refusal  to  surrender 
books,  etc.,  to  successor;  94-3915,  Officer  refusing  to  receive  or  arrest 
parties  charged  with  crime;  94-3916,  Delaying  to  take  person  arrested 
before  a  magistrate. 

A  third  effect  of  the  section  is  to  provide  punishment  for  failures  to 
comply  with  mandatory  duties  which  are  set  forth  in  provisions  of  the 
current  criminal  code.  These  provisions  are  RCM  1947,  94-807,  Miscon- 
duct of  officers  having  charge  of  jury;  94-1501,  Embezzlement  by  pub- 
lic officer;  94-1502,  Officers  neglecting  to  pay  over  public  moneys;  94- 
1503,  "Public  moneys-'  defined;  94-1504,  Failure  to  pay  over  fines  and 
forfeitures  received  a  misdemeanor;  94-1509,  Having  blank  receipts  for 
licenses  other  than  those  prescribed  by  law;  94-1517,  Sheriff  falsely  rep- 
resenting accounts;  94-1(307,  Extortion  committed  under  color  of  offi- 
cial right;  94-1608,  Punishment  of  extortion  committed  under  color  of 
official  right;  94-3528,  Arrest  without  warrant  duty  of  peace  officei's;, 
94-3539,  Contracting  or  solemnizing  incestuous  or  forbidden  marriages; 
94-3595,  Grand  juror  acting  after  challenge  has  been  allowed;  94-35-143, 
Oppression  and  injury  by  an  officer;  94-35-144,  Officers  of  fire  depart- 
ments issuing  false  certificates  of  exemption;  94-35-170,  Public  officers 
— assault,  etc.,  by  under  color  of  authority;  94-3906,  Extortion;  94-3908, 
Presenting  fraudulent  bills  or  claims  for  allowance  or  payment;  94-3911, 
Exercising  functions  of  office  wrongfully;  94-3912,  Refusal  to  surrender 
books,  etc.,  to  successor. 

The  final  effect  of  the  section  is  to  provide  punishment  for  failure  to 
perform  a  mandatory  duty  that  is  found  in  the  proposed  code.  The  single 
instance  of  this  is  where  proposed  Section  94-8-304,  Gambling,  replaces 
RCM  1947,  94-2411,  Duty  of  magistrate  to  retain  gambling  implement 
or  apparatus  for  trial,  of  the  current  code. 

It  is  possible  that  a  public  servant  could  commit  an  offense  that  would 
be  punishable  both  under  Chapter  7,  parts  1  and  2,  and  this  section. 

1  Part  Five:  Treason,  Flags  and  Related  Offenses. 

2  94-7-501.     TREASON. 

3  (1)     A  person  commits  the  offense  of  treason  against  the  state 

4  if,  owing  allegiance  to  the  state,  he: 

5  (a)  Levies  war  against  it ;  or 

6  (b)  Adheres  to  its  enemies;  or 

7  (c)  (lives  aid  and  comfort  to  its  enemies. 

8  (2)  A  person  convicted  of  the  offense  of  treason  shall  be  im- 

9  prisoned  in  the  state  prison  for  a  term  not  to  exceed  one-hundred 

10  (100)  years. 

11  (3)     A  person  who  has  knowledge  of  a  commission  of  an  of- 

12  fense  of  treason,  and  conceals  such  commission,  without  other- 

13  wise  assenting  to  or  participating  in  the  crime  shall  be  imprisoned 

14  in  the  state  prison  for  a  term  not  to  exceed  five  (5)  years. 

Source:     New,  but  see  RCM   1947,  94-4501  and  94-4502. 

Comment:  This  section  replaces  sections  RCM  1947,  94-4501  and  94- 
4502.  There  is  no  substantive  change  except  as  to  the  punishment. 

1         94-7-502.     DESECRATION  OF  FLAGS. 

(1  )      In  this  section  "flag"  means  anything  which  is  or  purports 
to  be  the  official   flag  of  the   United*  States,  the  United  States 
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4  shield,  the  United  States  coat  of  arms,  the  Montana  state  flag,  or 

5  a  copy,  picture,  or  representation  of  any  of  them. 

6  (2)     A  person  commits  the  offense  of  descretion  of  flags  if  he 

7  purposely  or  knowingly: 

7a       (a)     Publicly   mutilates,  defiles,   or  casts  contempt   upon  the 

8  flap;;  or 

9  (b)     Places  on  or  attaches  to  the  flag  any  word,  mark,  design, 

10  or  advertisement  not  properly  a  part  of  such  flag  or  exposes  to 

11  public  view  a  flag  so  altered;  or 

12  (c)  Manufactures  or  exposes  to  public  view  an  article  of  mer- 
1.°>  chandise  or  a  wrapper  or  receptacle  for  merchandise  upon  which 
14-  the  flag  is  depicted;  or 

15         (d)     Uses  the  flag  for  commercial  advertising  purposes. 

Hi         (.*!)     A  person  convicted  of  the  offense  of  desecration  of  flags 

17  shall  be  fined  not  to  exceed  one-hundred  dollars  ($100)  or  be  im- 

18  prisoned  in  the  county  jail  for  any  term  not  to  exceed  ten  (10) 

19  days. 

20  (4)     This  section  does  not  apply  to  flags  depicted  on  written 

21  or  printed  documents  or  periodicals  or  on  stationery,  ornaments, 

22  pictures,  or  jewelry,  provided  there  are  not  unauthorized  words 

23  or  designs  on  such  flaps  and  provided  the  flag  is  not  connected 

24  with  any  advertisement. 

Source:     Minn.  609.40. 

Comment:  This  section  will  replace  sections  RCM  1947,  94-3581,  Flag 
— desecration  of;  94-3582,  Meaning  of  term  "flag",  and  94-3583,  Excep- 
tions. The  section  is  not  intended  to  prevent  the  giving  away  of  flags  to 
customers  of  a  business  enterprise  as  a  patriotic  gesture  or  the  placing 
of  the  names  of  donors  on  flags  by  the  Red  Cross,  U.S.  Code  Tit.  36 
sections  170  and  171  and  subsequent  sections  prescribe  the  formalities, 
the  use,  and  displaying  of  the  flag  on  various  occasions. 

RCM  1947,  Section  94-4410,  Prohibition  against  exhibiting  red  flag  or 
emblem,  prohibits  the  display  in  the  state  of  a  red  flag.  A  similar  Cali- 
fornia statute  has  been  held  unconstitutional  in  Stromberg  v.  California, 
1931,  51  S.  CT.  532  U.S.  359,  75  L.Ed.  1117,  73  A.L.R.  1484,  on  the  ground 
that  it  violated  the  right  of  free  speech.  For  this  reason  the  section  is 
being  repealed. 


1  94-7-503.     CRIMINAL  SYNDICALISM. 

2  (1)     "Criminal  syndicalism"  means  the  advocacy  of  crime  or 
f>  malicious  damage  or  injury  to  property,  or  violence  or  other  un- 

4  lawful  methods  of  terrorism  as  a  means  of  accomplishing  indus- 

5  trial  or  political  ends. 

G  (2)     A  person  commits  the  offense  of  criminal  syndicalism  if  he 

7  purposely  or  knowingly: 

S  (a)     Orally  or  by  means  of  writing  advocates  or  promotes  the 

9  doctrine  of  criminal  syndicalism;  or 

10  (b)     Organizes  or  becomes  a  member  of  any  assembly,  group, 

11  or  organization  which  he  knows  is  advocating  or  promoting  the 

12  doctrine  of  criminal  syndicalism;  or 

13  (c)  For  or  on  behalf  of  another  who  purposely  thereby  to  ad- 
'.  l  vocate  or  promote  the  doctrine  of  criminal  syndicalism,  distri- 
Lj  bates,  sells,  publishes,  or  publicly  displays,  any  writing  advocat- 
K)  ing  or  advertising  such  doctrine. 
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17         (•'!)     A  person  convicted  of  the.  offense  of  criminal  syndicalism 

IS  shall  be  imprisoned  in  the  state  prison  for  a  term  not  to  exceed 

19  five  (5)  years. 

20  (4)      Whoever,  being  the  owner  or  in  possession  or  control  of 

21  any  premises  knowingly  permits  any  assemblage  of  persons  to  use 

22  such  premise  for  the  purpose  of  advocating  or  promoting  the  doc- 

23  trine  of  criminal  syndicalism  shall  be  fined  not  to  exceed  five-lvun- 

24  dred  dollars  ($500)  or  be  imprisoned  in  the  county  jail  for  a  term 

25  not  to  exceed  six  (0)  months;  or  both. 

Source:     Minn.  609.405. 

Comment:  This  section  replaces  RCM  1947  Sees.  94-4401,  Sedition;  94- 
4402,  Punishment  for  sedition;  94-4403,  Emergency  clause  and  94-4404, 
Criminal  syndicalism.  The  intent  of  the  provision  is  to  provide  a  more 
concise  and  viable  legislative  tool  to  deal  with  those  social  elements 
which  advocate  violence,  subversion  and  destruction  by  (1)  eliminating 
the  cumbersome  and  convoluted  language  found  in  the  current  sedition 
statute,  RCM  1947,  94-4401  and  (2)  modernizing  statute  for  application 
to  present  social  circumstance. 

There  can  be  little  doubt  that  the  present  sedition  statute  is  obsolete. 
The  statute  was  derived  from  the  Espionage  Act  of  1917,  as  amended. 
(40  Stat.  553)  The  amended  language  provided  a  more  detailed  delinea- 
tion of  acts  causing  the  offense  and  broaden  immensely  the  scope  of 
activity  that  could  be  included  therein.  The  amendment  was  passed  ex- 
clusively as  a  wartime  measure.  In  upholding  the  constitutionality  of 
the  section,  Justice  Holmes  said  in  Schenck  v.  U.S.,  249  US  47,  52,  "When 
a  nation  is  at  war,  many  things  that  might  be  said  in  time  of  peace 
are  such  a  hinderance  to  its  effect  that  those  utterances  will  not  be  en- 
dured so  long  as  men  fight,  and  that  no  court  could  regard  them  as  pro- 
tected by  any  constitutional  right."  The  Congress  of  the  United  States, 
in  keeping  with  the  intent  of  the  section  as  a  wartime  measure,  repealed 
it  in  1921  (41  Stat  1359,  1360)  and  replaced  it  with  the  original  act.  This, 
in  turn,  was  repealed  in  1948  (62  Stat  862).  The  present  Montana  stat- 
ute was  directly  derived  from  the  1918  amendment  to  the  Espionage  Act 
of  1917.  However,  in  spite  of  the  federal  government's  use  of  the  lan- 
guage as  a  wartime  provision,  the  statute  has  remained  intact  in  Mon- 
tana for  nearly  a  half  century. 

There  is  an  additional  reason  for  repealing  the  current  sedition  statute. 
In  Pennsylvania  v.  U.S.  497,  100  L.Ed  (1955)  Chief  Justice  Warren,  writ- 
ing for  the  majority  stated,  "The  Congress  determined  in  1940  that  it 
was  necessary  for  it  to  re-enter  the  field  of  antisubversive  legislation, 
which  it  had  abandoned  in  1921.  In  that  year  it  enacted  the  Smith  Act 
which  proscribed  advocacy  of  the  overthrow  of  any  government — federal, 
state  or  local — by  force  and  violence  and  organization  of  and  knowing 
membership  in  a  group  which  so  advocates."  Referring  further  to  the  In- 
ternal Security  Act  of  1950  (50  U.S.C.  §  781  et  seq.),  Warren  went  on  to 
say,  "We  examine  these  Acts  only  to  determine  the  congressional  plan. 
Looking  to  all  of  them  in  the  aggregate,  the  conclusion  is  inescapable 
that  Congress  has  intended  to  occupy  the  field  of  Sedition.  Taken  as  a 
whole,  they  evince  a  congressional  plan  which  makes  it  reasonable  to 
to  determine  that  no  room  has  been  left  for  the  states  to  supplement  it. 
Therefore,  a  state  sedition  statute  is  superseded  regardless  of  whether 
it  purports  to  supplement  the  federal  law."  The  opinion  also  stated 
that  "enforcement  of  state  sedition  acts  presents  a  serious  danger  of 
conflict  with  the  administration  of  the  federal  program." 

1  94-7-504.     BRINGING  ARMED  MEN  INTO  THE  STATE. 

2  (1 )     A  person  commits  the  offense  of  bringing  armed  men  into 

3  the  state  when  he  knowingly  brings,  or  aids  in  bringing,  into  this 

4  state  an  armed  person  or  armed  body  of  men  for  the  purpose  of 

5  engaging  in  criminal  or  socially  disruptive  activities  or  to  usurp 
0  the  powers  of  law  enforcement  authorities. 
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7  (2)     A  person  convicted  of  the  offense  of  bringing  armed  men 

8  into  the  state  shall  be  imprisoned  in  the  state  prison  for  a  term 

9  not  to  exceed  five  (5)  years. 

Source:     RCM  1947,  94-3524  and  94-3920. 

Comment:  This  is  intended  to  deal  with  those  individuals  who  would 
bring  criminal  and  politically  adverse  elements  into  Montana  to  carry  on 
criminal  or  socially  disruptive  activities,  or  to  take  over  duties  of  law  en- 
forcement authorities. 

1  CHAPTER  8 

2  OFFENSES  AGAINST  PUBLIC  ORDER 

3  Part  One :  Disorderly  Conduct,  Riot  and  Related  Offenses 

4  94-8-101        DISORDERLY  CONDUCT. 

4a       (1)     A  person  commits  the  offense  of  disorderly  conduct  if  he 

5  knowingly  disturbs  the  peace  by: 

6  (a)  Quarreling,  challenging  to  fight  or  fighting;  or 

7  (b)  Making  loud  or  unusual  noises;  or 

8  (c)  Using  threatening,  profane  or  abusive  language;  or 

9  (d)  Discharging  firearms;  or 

10  (e)     Rendering  vehicular  or  pedestrain  traffic  impassable;  or 

11  (f)     Rendering  the  free  ingress  or  egress  to  public  or  private 

12  places  impassable;  or 

13  (g)     Disturbing  or  disrupting  any  lawful  assembly  or  public 

14  meeting;  or 

15  (h)     Transmitting  a  false  report  or  warning  of  a  fire,  impend- 
l(i     ing  explosion  or  other  catastrophe  in  such  a  place  that  its  occur- 

17  ance  would  endanger  human  life;  or 

18  (i)     Creating  a  hazardous  or  physically  offensive  condition  by 

19  any  act  that  serves  no  legitimate  purpose. 

20  (2)     A  person  convicted  of  the  offense  of  disorderly  conduct 

21  shall  be  fined  not  to  exceed  one-hundred  dollars  ($100)  or  be  ini- 

22  prisoned  in  the  countv  jail  for  a  term  not  to  exceed  ten  days,  or 

23  both. 

Source:     New. 

Comment:  There  appeared  to  have  been  no  distinct  crime  known  as  dis- 
orderly conduct  at  common  law.  Some  of  the  acts  now  included  by  stat- 
ute in  this  category  fell  under  the  general  heading  of  breaches  of  the 
peace  such  as  fighting  or  causing  disturbance  which  would  tend  to  pro- 
voke fighting  among  those  present. 

In  many  jurisdictions  statutes  have  developed  which  go  beyond  merely 
preventing  breaches  of  the  peace.  Included  generally  are  acts  which  of- 
fend others  or  annoy  them  or  create  resentment  without  necessar-ily 
leading  to  a  breach  of  peace.  In  Montana,  RCM  1947  Sees.  94-1420,  Dis- 
turbances of  public  meetings  of  electors;  94-2901,  Preventing  the  meet- 
ing or  organization  of  legislative  assembly;  94-2902,  Disturbing  legis- 
lative assembly  while  in  session;  94-3560,  Disturbing  the  peace;  94-3561, 
Disturbing  religious  meeting;  94-3562,  Disturbance  of  public  meetings 
other  than  religious  or  political  and  94-3563,  Disturbance  of  railway- 
punishment,  are  typical  of  such  acts.  (The  above  stautes  will  be  replaced 
by  the  proposed  provision.) 

The  crime  of  disorderly  conduct  appears  to  be  directed  at  curtailing 
that  kind  of  behavior  which  disrupts  and  disturbs  the  peace  and  quiet  of 
the  community  by  various  kinds  of  annoyances.  These  acts  standing 
alone  may  not  be  criminal  under  other  categories  such  as  theft,  or  as- 
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sault  and  battery,  or  libel,  etc.  The  difficulty  is  in  defining  the  conduct 
which  falls  within  these  objectives,  for  a  given  act  under  some  circum- 
stances is  not  objectionable,  while  under  others  it  is.  Thus  sounding  a 
horn  at  a  carnival  is  not  objectionable.  But  sounding  it  at  midnight  in 
a  residential  section  would  be. 

The  intent  of  the  provision  is  to  use  somewhat  broad,  general  terms  to 
establish  a  foundation  for  the  offense  and  leave  the  application  to  the 
facts  of  a  particular  case.  Two  important  qualifications  are  specified  in 
making  the  application,  however.  First,  the  offender  must  knowingly 
make  a  disturbance  of  the  enumerated  kind,  and  second,  the  behavior 
must  disturb  "others."  It  is  not  sufficient  that  a  single  person  or  a  very 
few  persons  have  grounds  for  complaint. 

1  94-8-102.     FAILURE  OF  DISORDERLY  PERSONS  TO  DIS- 

2  PERSE. 

3  (1 )     Where  two  or  more  persons  are  engaged  in  disorderly  con- 

4  duct,  a  peace  office]1,  judge  or  mayor  may  order  the  participants 

5  to  disperse.  A  person  who  purposely  refuses  or  knowingly  fails 

6  to  obey  such  an  order  commits  the  offense  of  failure  to  disperse. 

7  (2)     A  person  convicted  of  the  offense  of  failure  to  disperse 

8  shall  be  fined  not  to  exceed  one-hundred  dollars  ($100)  or  be  im- 

9  prisoned  in  the  county  jail  for  a  term  not  to  exceed  ten  (10)  days, 
10     or  both. 

Source:     New. 

Comment:  This  section  replaces  RCM  1947,  Sec.  94-35-244,  Remaining 
present  at  place  of  riot,  etc.,  after  warning  to  disperse.  American  stat- 
utes commonly  penalize  refusal  to  disperse  by  those  in  authority  present 
at  the  scene  of  an  unlawful  assembly.  The  elements  of  the  offense  are 
that  at  least  two  persons  be  involved  and  that  the  group  members  must 
purposely  refuse  or  fail  to  disperse  when  they  are  ordered  to  be  so  by  an 
offical  of  the  law  or  one  given  authority  under  the  statute. 

1  94-8-103.     RIOT. 

2  (1)     A  person  commits  the  offense  of  riot  if  he  purposely  and 

3  knowingly  disturbs  the  peace  by  engaging  in  an  act  of  violence  or 

4  threat  to  commit  an  act  of  violence  as  part  of  an  assemblage  of 

5  five  (5)  or  more  persons,  which  act  or  threat  presents  a  clear  and 

6  present  danger  of,  or  results  in  damage  to  property  or  injury  to 

7  persons. 

8  (2)     A  person  convicted  of  the  offense  of  riot  shall  be  fined  not 

9  to  exceed  five-hundred  dollars  ($500)  or  be  imprisoned  in  the  coun- 
10     ty  jail  for  a  term  not  to  exceed  six  ((>)  months,  or  both. 

Source:     New. 

Comment:  This  section  replaces  RCM  1947  Sees.  94-35-181,  Riot  defined, 
94-35-182,  Riot,  punishment  of  and  94-35-183.  Rout  defined.  The  common 
law  misdemeanor,  "unlawful  assembly"  was  a  gathering  of  three  or  more 
persons  with  the  common  purpose  of  committing  an  unlawful  act.  When 
an  act  was  done  toward  carrying  out  this  purpose,  the  offense  was 
"rout."  The  actual  beginning  of  the  perpetration  of  the  unlawful  act 
became  "riot."  All  states  penalize  some  form  of  unlawful  assembly  or 
riot.  The  more  simple  statutes  make  the  offense  a  misdemeanor,  while 
others  set  out  each  offense  separately  with  their  common  law  definitions. 

The  proposed  section  follows  the  common  law  closely  with  the  excep- 
tion of  the  number  of  people  involved  and  the  inclusion  of  the  language 
"purposely  and  knowingly,"  in  keeping  with  the  remainder  of  the  pro- 
posed code. 
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1  94-8-104.    INCITEMENT  TO  RIOT. 

2  (1)     A  person  commits  the  offense  of  incitement  to  riot  if  he 

3  purposely  and  knowingly  commits  an  act  or  engages  in  conduct 

4  that  urges  other  persons  to  riot.  Such  act  or  conduct  shall  not  in- 

5  elude  the  mere  oral  or  written  advocacy  of  ideas,  or  expression  of 

6  belief,  which  advocacy  or  expresions  does  not  urge  the  commission 

7  of  an  act  of  immediate  violence. 

8  (2)      A   person   convicted  of  the  offense  of   incitement   to  riot 
!)  shall  be  fined  not  to  exceed  five-hundred  dollars  ($500)  or  be  im- 

10  prisoned  in  the  countv  jail  for  a  term  not  to  exceed  six  (6)  months, 

11  or  both. 

Source:     New. 

Comment:  This  section  introduces  a  new  concept  to  the  Montana  Crimi- 
nal Code.  The  intent  of  the  section  is  to  specifically  define  an  offense 
which  might  otherwise  be  covered  in  another  part  of  the  code. 
It  is  conceivable  that  an  act  constituting  incitement  to  riot  would  be 
covered  under  the  inchoate  offense  of  solicitation.  The  Commission  felt, 
however,  that  with  the  increase  in  the  general  social  upheaval  in  many 
jurisdictions,  one  statute  specifically  prohibiting  acts  covered  by  the  pro- 
vision, would  provide  more  effective  law  enforcement.  Preventing  the 
riot  before  substantial  injury  to  property  and  persons  has  occurred  is 
the  only  practical  method  of  dealing  with  such  social  unrest,  for  after 
the  substantive  offenses  are  committed,  and  riot  is  in  progress,  normal 
law  enforcement  procedures  are  generally  unworkable  and  the  tactics 
used  by  enforcement  officials  to  restore  order  often  extend  beyond  that 
which  may  be  considered  a  reasonable  use  of  force  under  the  circum- 
stances. 

1  94-8-105.     FAILURE  OF  SUSPICIOUS  PERSONS  TO  CO- 

2  OPERATE. 

3  (1)     Where  a  person  appears  in  an  unusual  place,  or  at  an  un- 

4  usual  hour,  and  under  circumstances  creating  a  reasonable  sus- 

5  picion  that  he  lias  committed  or  is  about  to  commit  an  offense,  a 
(i     peace  officer  may  after  identifying  himself,  order  the  person  to 

7  identify  himself  and  explain  his  suspicious  activity.  A  person  com- 

8  mits  the  offense  of  failure  to  cooperate  if  he  refuses  or  knowingly 

9  fails  to  obey  such  an  order. 

10  (2)     A  person  convicted  of  the  offense  of  failure  to  cooperate 

11  shall  be  fined  not  to  exceed  fifty  dollars  ($50)  or  be  imprisoned 

12  in  the  county  jail  for  a  term  not  to  exceed  five  (5)  days,  or  both. 

13  (3)     It  shall  be  a  defense  if  a  person's  refusal  to  obey  such  an 

14  order  proves  justified. 

Source:     New. 

Comment:  This  section  replaces  RCM  1947,  94-35-248,  Vagrancy.  The 
main  intent  of  the  section  is  to  provide  a  legitimate  means  of  removing 
persons  from  any  place  where  they  might  be  found  under  suspicious 
circumstances.  The  failure  of  the  peace  officer,  especially  one  without 
a  uniform,  to  properly  identify  himself  to  a  person  falling  under  this 
provision,  is  an  example  of  a  probable  justified  refusal  under  subsection 
(3). 

1  94-8-100.     PUBLIC  INTOXICATION. 

2  (1)     A  person  commits  the  offense  of  public  intoxication  if  he 

3  appears  in  a  public  place  in  a  state1  of  visible  intoxication  as  a  re- 

4  suit  of  the  use  of  alcohol  or  any  dangerous  drug  and  is  (a)  creat- 
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5  ing  a  risk  to  himself  or  others,  or  (1))  conducting  himself  in  an  of- 

6  fensive  manner. 

7  (2)     A  person  convicted  of  the  offense  of  public  intoxication 

8  shall  be  fined  not  to  exceed  fifty  dollars  ($50)  or  he  imprisoned 

9  in  the  county  jail  for  a  term  not  to  exceed  ten  (10)  days,  or  both. 

Source:     MPC,  Sec.  250.5. 

Comment:  This  section  replaces  RCM  1947,  94-35-108,  Intoxicated  phy- 
sicians, acts  of,  and  RCM  1947,  94-35-109,  Intoxication  of  engineers,  con- 
ductors or  drivers  of  locomotives  or  cars.  The  chief  intent  of  the  section 
is  to  legitimate  taking  the  offender  into  custody,  thus  preventing  further 
public  disorder  of  the  nature  that  usually  occur  in  such  circumstances, 
since  no  cure  of  alcoholism  will  result  from  imprisonment  for  a  viola- 
tion. 

1  94-8-107.     CRUELTY  TO  ANIMALS. 

2  (1)     A  person  commits  the  offense  of  cruelty  to  animals  if  he 

3  knowingly  or  recklessly  subjects  an  animal  to  mistratment  or  ne- 

4  gleet  by:' 

5  (a)     Overworking,  heating,  tormenting,  injuring  or  killing  any 
G     animal ;  or 

7  (h)     Failing  to  provide  an  animal  in  his  custody  with  proper 

8  food,  drink,  or  shelter;  or 

9  (c)     Abandoning  any  helpless  animal  or  abandoning  any  ani- 

10  mal  on  any  highway,  railroad  or  in  any  other  pi  ice  where  it  may 

11  suffer  injury,  hunger  or  exposure  or  become  a  public  charge;  or 

12  (d)     Sponsoring,  conducting  or  participating  in  a  horse  race 

13  of  more  than  two  miles. 

14  (2)      A   person  convicted  of  the  offense  of  cruelty  to  animals 

15  shall  he  fined  not  to  exceed  five-hundred  dollars  ($500)  or  be  ini- 
l(i  be  imprisoned  in  the  county  jail  for  a  term  not  to  exceed  six  ((i) 
17     months,  or  both. 

Source:     Mich.  556,  MPC  250.11,  111.  Sec.  8-22(1). 

Comment:  The  draft  follows  the  MPC  form  but  incorporates  the  spe- 
cific acts  and  conduct  which  constitute  the  elements  of  the  Illinois  stat- 
ute. Subsection  (l)(c)  will  cover  instances  in  which  a  person  know- 
ingly and  recklessly  releases  or  abandons  a  wild  or  semi-wild  animal  in 
a  populated  area  where  it  will  not  be  able  to  fend  for  itself. 
This  section  replaces  RCM  1947,  Sees.  94-1201,  Overdriving  animals;, 
94-1202,  Abandoment  of  disabled  animals  94-1203,  Failure  to  provide 
food  and  drink  to  impounded  animals;  94-1204,  Carrying  an  animal  in 
a  cruel  manner;  94-1205,  Poisoning  animals;  94-1206,  Keeping  cows  in 
unhealthy  places;  94-1207,  Promoting  fights  between  animals;  94-1208, 
Killings,  maining  or  poisoning  livestock;  94-3567,  Dogging  livestock; 
94-3577,  Fences,  unlawful  and  dangerous — punishment  for;  94-35-174, 
Railroads — animals  killed  by;  94-35-258,  Endurance  races  of  horses  pro- 
hibited; 94-35-259,  Penalty  for  running  endurance  horse  race  RCM  1947, 
Sec.  94-35-200  "Abandonment  of  sheep"  is  retained  and  transferred  out 
of  the  criminal  code. 

1  Part  Two:  Protection  of  Safety 

2  94-8-201.     PUBLIC  NUISANCE. 

3  (1)     "Public  nuisance"  means : 

4  (a)      A  condition  which  endangers  safety  or  health,  is  offen- 

5  sive  to  the  senses,  or  obstructs  the  i'rr^  use  of  property,  so  as  to 
G  interfere  with  the  comfortable  enjoyment  of  life  or  property  hy 
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7  an   entire  community  or  neighborhood,  or  by  any  considerable 

8  number  of  persons ;  or 

9  (b)     Any  premises  where  persons  gather  for  the  purpose  of  en- 

10  gaging  in  unlawful  conduct;  or 

11  (c)     A  condition  which  renders  dangerous  for  passage,  any 

12  public  highway  or  right  of  way,  or  waters  used  by  the  public. 

13  (2)     A  person  commits  the  offense  of  maintaining  a  public  nui- 

14  sance  if  he  knowingly  creates,  conducts  or  maintains  a  public  nui- 

15  sance. 

16  (3)     Any  act  which  affects  an  entire  community  or  neighbor- 
ly hood,  or  any  considerable  number  of  persons  (as  specified  in  sub- 

18  section  (l)(a)  of  this  section),  is  no  less  a  nuisance  because  the 

19  extent  of  the  annoyance  or  damage  inflicted  upon  individuals  is 

20  unequal. 

21  (4)     A  person  convicted  of  maintaining  a  public  nuisance  shall 

22  be  fined  not  to  exceed  five-hundred  dollars  ($500)  or  be  impris- 

23  oned  in  the  county  jail  for  a  term  not  to  exceed  six  (6)  months,  or 

24  both.  Each  day  of  such  conduct  constitutes  a  separate  offense. 

25  (5)     Action  to  abate  a  public  nuisance. 

26  (a)     Every  premises  upon  which  a  public  nuisance  is  being 

27  maintained  may  be  abated,  and  the  persons  maintaining  such  nui- 

28  sance  and  the  possessor  who  permits  the  same  to  be  maintained 

29  may  be  enjoined  from  such  conduct  by  an  action  in  equity  in  the 

30  name  of  the  state  of  Montana  upon  the  relation  of  the  county 

31  attorney. 

32  (b)     Upon  the  filing  of  the  complaint  in  such  action  the  judge 

33  may  issue  a  temporary  injunction. 

34  (c)      In  such  action  evidence  of  tin1  general  reputation  of  the 

35  premises  shall  be  admissible  for  the  purpose  of  proving  the  ex- 
3G  istence  of  such  nuisance. 

37  (d)     If  the  existence  of  the  nuisance  be  established  an  order 

38  of  abatement  shall  be  entered  as  part  of  the  judgment  in  the  case. 

39  The  judge  issuing  such  order  may.  in  his  discretion: 

40  (i)     Confiscate  all  fixtures  used  on  the  premises  to  maintain 

41  the  nuisance  and  either  sell  them  and  transmit  the  proceeds  to  the 

42  county  general  fund,  or  destroy  them  or  return  them  to  their 

43  rightful  ownership;  or 

44  (ii)     Close  the  premises  for  any  period  not  to  exceed  one  year 

45  and  during  such  period  the  premises  shall  remain  in  the  custody 
4(>  of  the  court;  or 

47  (iii)     Any  combination  of  the  above. 

48  ( e)     If  the  owner  of  the  premises  upon  which  a  public  nuisance 
4!)  is  being  maintained,  pays  all  costs  which  are  a  lien  on  such  prem- 

50  ises  and  files  a  surety  bond  in  the  lull  value  of  the  property,  con- 

51  ditioned  upon  abatement  of  any  nuisance  at  such  premises.  Then 

52  the  judge  may  order  the  closed  premises  delivered  to  the  owner 

53  and  the  order  of  abatement  canceled. 

Source:     New. 

Comment:  It  is  felt  that  some  guidance  may  be  necessary  in  defining 
the  phrase  "any  considerable  number  of  persons"  as  used  in  the  provi- 
sion. While  there  are  no  interpretations,  in  Montana,  in  New  York,  the 

—90— 


Court  of  Appeals  held  that  "The  expression  'any  considerable  number 
of  persons'  is  used  solely  for  the  purpose  of  differentiating  a  public 
nuisance,  which  is  subject  to  indictment,  from  a  private  nuisance.  But 
a  considerable  number  of  persons  does  not  necessarily  mean  a  very  great 
or  any  particular  number  of  persons."  People  v.  Kings  County  Iron 
Foundry,  209  NY  530,  102  NE  598,  599   (1913). 

This  section  covers  RCM  1947,  Sees.  94-3565,  Ditch  overflowing  on  high- 
way; 94-35-117,  Logs — permitting  to  accumulate  along  shore  forbidden; 
94-35-118,  Same — control  of  logs  on  navigable  lake;  94-35-119,  Penalty 
for  violation  of  act;  94-35-120,  Maintaining  a  nuisance  a  misdemeanor; 
94-35-168,  Unequal  damage,  and  Title  94,  Chapter  10  on  Abatement  of 
Nuisances. 

The  offense  of  "nuisance,"  in  some  phase  at  least,  resembles  disorderly 
conduct  in  its  requirement  that  the  proscribed  conduct  annoy,  alarm  or 
inconvenience  the  public  or  "a  considerable  number  of  persons"  how- 
ever disorderly  conduct  relates  to  existing  acts  or  acts  of  brief  duration 
while  nuisance  involves  the  creation  or  maintenance  of  a  continuing  con- 
dition. In  practical  application,  most  criminal  nuisance  cases  fall  into 
two  categories:  (1)  the  maintenance  of  manufacturing  plants,  entertain- 
ment resorts  and  the  like,  which  by  virture  of  excessive  noise,  noxious 
gases,  etc.,  annoy  or  offend  groups  or  areas  of  the  community;  and  (2) 
the  conduct  of  resorts  where  people  gather  for  illegal  or  immoral  pur- 
poses. Subsection  (l)(a)  deals  with  the  first  category  which  is  presently 
covered  by  RCM  1947,  Sees.  94-35-167,  Public  nuisances  defined,  and  94- 
35-120,  Maintaining  a  nuisance  a  misdemeanor.  One  difficulty  of  this 
offense  is  the  fine  balancing  of  the  relative  rights  of  plant  operators  or 
business  people  on  the  one  hand  and  the  residents  of  the  vicinity  on  the 
other.  The  problem  is  accentuated  by  the  fact  that  "public  nuisance,"  as 
defined  and  construed,  requires  little  if  any  criminal  intent,  being  vir- 
tually a  crime  of  absolute  liability. 

1  94-8-202.     ILLEGAL  WEAPONS. 

2  (1)     Definitions: 

3  (a)     "Blackjack"  includes  any  blackjack,  billy,  sand  club,  sand 

4  bag  or  bludgeon,  but  does  not  include  a  bunting  or  fishing  black- 

5  jack. 

6  (b)     "Deface"  means  to  remove,  deface,  cover,  alter  or  destroy 

7  the  manufacturer's  serial  number  or  any  other  distinguishing 

8  number  or  identification  mark. 

9  (c)     "Explosive   substance"   includes  nitroglycerin,   dynamite, 

10  ballisite,  fulgurite,  detonite  or  other  explosive  compound,  or  in- 

11  flammable  material. 

12  (d)     "Firearm"  means  any  weapon  which  is  capable  of  expel- 

13  ling  a  projectile  by  the  action  of  an  explosive. 

14  (e)     "Firearm   silencer"   means   any   instrument,    attachment, 

15  weapon  or  appliance  for  causing  the  firing  of  any  gun,  revolver, 

16  pistol  or  other  firearm  to  be  silent,  or  intended  to  lessen  or  muffle 

17  the  noise  of  the  firing  of  any  such  weapon. 

18  (f)     "Gas  gun"  means  any  gas  ejecting  device,  weapon,  cart- 

19  ridge,  container  or  contrivance  designed  or  equipped  for  ejecting 

20  any  gas  that  will  cause  death,  serious  physical  injury  or  physical 

21  injury,  or  will  temporarily  incapacitate,  but  it  dees  not  include  an 

22  aerosol  can  which  ejects  mace  or  other  such  repellant  substance. 

23  (g)     "Gravity  knife"  means  any  knife  that  has  a  blade  released 

24  from  the  handle  or  sheath  thereof  by  the  force  of  gravity  or  the 

25  application  of  centrifical  force,  that  when  released  is  locked  in 
2G     place  by  means  of  a  button,  spring,  lever  or  other  device. 

27  (b)     "Knife"  includes  any  dagger,  dirk,  knife,  or  stiletto  with 

28  a  blade  over  four  (4)  inches  in  length,  or  any  other  dangerous  in- 
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29  strument  capable  of  inflicting  cutting,  stabbing  or  tearing  wounds, 

30  but  docs  not  include  a  hunting  or  fishing  knife  carried  for  sports 

31  use. 

32  (i)     "Projectile  weapon"  includes  a  bow,  pellet  gun  or  other 

33  weapon   other  than  a  firearm  which   is  capable   of  expelling  a 

34  projectile   and   causing   serious   bodily   injury. 

35  (j)     "Machine  gun"  means  any  firearm,  whatever  its  size  and 

36  usual  designation,  that  shoots  automatically  more  than  three  (3) 

37  shots,    without    manual    reloading   by    a    single    function    of    the 

38  trigger. 

39  (k)     "Shotgun"  means  a  weapon  designed  or  redesigned,  made 

40  or  remade,  and  intended  to  be  fired  from  the  shoulder  and  de- 

41  signed  or  redesigned  and  /or  remade  to  use  the  energy  of  the  ex- 

42  plosive  in  a  fixed  or  single  projectile  for  each  single  pull  of  the 

43  trigger. 

44  (1)  "Short-barreled  shotgun"  means  a  shotgun  having  one  or 
4")  more  barrels  less  than  eighteen  (18)  inches  in  length  and  any 
40  weapon  made  from  a  shotgun   (whether  by  alteration,  modifica- 

47  tion,  or  otherwise)    if  such  weapon  as  modified  has  an  overall 

48  length  of  less  than  twenty-six  (20)  inches  and  has  been  altered  for 

49  the  purpose  of  concealment. 

50  (m)     "Spring-gun"  includes  any  pit  fall,  dead  fall,  snare  or  any 

51  other  trap  or  device  including  a  fuse  or  timing  device,  that  sets 

52  off  an  explosion  and  is  not  manually  controlled. 

5.3  (n)     "Switchblade  knife"  means  any  knife  the  blade  of  which 

54  opens  automatically  by  hand  pressure  applied  to  a  button,  spring 

55  or  other  device  in  its  handle. 

50  (o)     "Transfer"  means  to  give,  lease,  loan,  keep  for  sale,  offer, 

57  offer  for  sale,  sell,  or  otherwise  furnish. 

58  (p)     "Weapon"    means    an    instrument,    article    or    substance 

59  which,  regardless  of  its  primary  function,  is  readily  capable  of 
00  being  used  to  produce  death  or  serious  bodily  injury. 

0)1  (2)      Illegal  possession  of  weapons. 

02  (a)     A  person  commits  the  offense  of  illegal  possession  of  a 

03  weapon  when  he  : 

04  (i)  Knowingly  possesses  a  blackjack,  firearm  silencer,  gas 
65  gun,  gravity  knife,  machine  gun,  short-barreled  shotgun,  or 
00  switchblade  knife;  or 

07  (ii)      Knowlingly  possesses  a  defaced  firearm  with  the  purpose 

05  to  conceal,  misrepresent  or  dispose  of  the  same;  or 

69  (iii)     Knowlingly  conceals  a  weapon  on  his  person  except  when 

70  in  his  own  home  or  upon  his  own  premises. 

71  (b)     A  person  convicted  of  the  offense  of  illegal  possession  of 

72  a  weapon  shall  be  fined  not  to  exceed  five-hundred  dollars  ($500) 

73  or  imprisoned  in  the  county  jail  for  a  term  not  to  exceed  six  (0) 

74  months,  or  both. 

75  (3)       Illegal  use  of  weapons. 

7(i  (a)      A  person  commits  the  offense  of  illegal  use  of  a  weapon 

77  when  he : 

78  (i)      Knowingly  aims  a  firearm  or  projectile  weapon  at  another 

79  person ;  or 
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80  (ii)      Knowingly    discharges   a    firearm   or    projectile    weapon 

81  while  purposely  aiming  at  another  person;  or 

82  (iii)     Recklessly  or  negligently  discharges  a  firearm  or  projec- 

83  tile  weapon;  or 

84  (iv)      Knowingly  sets  a  spring-gun;  or 

85  (v)     Discharges  a  firearm  or  projectile  weapon  while  under  the 

86  influence  of  an  intoxicating  substance;  or 

87  (vi)      Knowingly  permits  anyone  under  the  age  of  fourteen  (14) 

88  to  carry  or  use  a  firearm  or  projectile  weapon  unless  accompanied 

89  by  a  parent  or  guardian  or  a  qualified  firearms  instructor. 

90  (b)     A  person  convicted  of  the  offense  of  illegal  use  of  weapons 

91  shall  be   fined  not  to  exceed  five-hundred  dollars    ($500)   or  be 

92  imprisoned  in  the  county  jail   for  a  term  not  to  exceed  six   (6) 

93  months,  or  both. 

94  (4)     Aggravated  illegal  use  or  possession  of  weapons. 

95  (a)      A  person  commits  the  offense  of  aggravated  illegal  use  or 

96  possession  of  weapons  if,  with  the  purpose  to  injure  or  destroy 

97  public  or  private  property  or  knowingly  cause  bodily  injury  to 

98  any  person,  he  knowingly: 

99  (i)      Possesses,   transfers   an   explosive   substance   or   machine 

100  gun ;  or 

101  (ii)     Discharges  a   firearm  at  any  vehicle. 

102  (iii)     Sets  a  spring-gun  and  leaves  it  unattended;  or 

103  (iv)      Carries  any  weapon  upon  his  person  which  is  capable  of 

104  causing  serious  bodily  injury;  or 

105  (v)      Being  subject  to  official  detention   (as  defined  under  94- 

106  7-200.  possesses  any  weapon  or  simulated  weapon. 

107  (b)     A  person  convicted  of  the  offense  of  aggravated  illegal 

108  use  or  posession  of  weapons  shall  be  imprisoned  in  the  state  prison 

109  for  a  term  not  to  exceed  fifteen  (15)  years. 

110  (5)     Defacing  a  firearm. 

111  (a)     A  person  commits  the  offense  of  defacing  a  firearm  when 

112  defaces  a  firearm  with  the  purpose  to  conceal,  misrepresent  or 

113  transfer  the  same. 

114  (b)     A  person  convicted  of  the  offense  of  defacing  a  firearm 

115  shall  be  fined  not  to  exceed  five-hundred  dollars  ($51)0)  or  impris- 
ll(i  oned  in  the  countv  jail  for  a  term  not  to  exceed  six  (0)  months,  or 
117  both. 

IIS  ((J)      Illegal  transfer  of  weapons. 

119  (a)     A  person  commits  the  offense  of  illegal  transfer  of  weap- 

120  diis  when  he  purposely  or  knowingly  transfers  a  blackjack,  fire- 

121  arm,  silencer,  gas  gun,  gravity  knife,  machine  gun,  short-barreled 

122  shotgun  or  switchblade  knife. 

123  (b)     A  person  convicted  of  the  offense  of  illegal  transfer  of 

124  weapons  shall  be  fined  not  to  exceed  five-hundred  dollars  ($500)  or 

125  imprisoned  in  the  county  jail  for  a  term  not  to  exceed  six  (0) 
1  20  months,  or  both. 

127  (7)      Exemptions. 

12S         (a)      Paragraphs  (2),  (3)(i),  (.",)  (ii)  and  (0)  shall  not  apply  to 

129  or  affect  any  of  the  following: 

130  (i)      Peace  officers  or  any  person  summoned  by  any  such  of- 
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131  ficers  to  assist  in  making  arrests  or  preserving-  the  peace  while  he 

132  is  actually  engaged  in  assisting  such  officer. 

133  (ii)     Wardens,  superintendents  and  keepers,  guards  and  em- 

134  ployees  of  prisons,  penitentiaries,  jails  and  other  institutions  for 

135  the  detention  of  persons  accused  or  convicted  of  an  offense. 

136  (iii)     Members  of  the  Armed  Services  or  Reserve  Forces  of  the 

137  United  States  or  the  Montana  National  Guard  while  in  the  per- 

138  fcrmance  of  their  official  duty. 

139  (iv)      Watchmen  while  actually  engaged  in  the  performance  of 

140  the  duties  of  their  employment. 

141  (v)  Manufacture,  transportation,  or  transfer  of  weapons  to 
14:2  persons  authorized  to  possess  such,  under  (i)  through  (iv)  of  tins 

143  paragraph. 

144  (8)     Forfeiture  of  weapons. 

145  (a)     Upon  conviction  of  a  violation  of  paragraphs  (2)(i),  (4), 

146  (5)  and  (6)  of  this  section,  any  weapon  seized  shall  be  confiscated 

147  and  destroyed. 

148  (b)     Upon    conviction    of   a   violation    of   paragraphs    (2)(ii), 

149  (2)  (iii)  and  (3)   any  weapon  seized  may  be  confiscated  and  de- 

150  stroyed  or,  at  the  discretion  of  the  court,  returned  to  its  rightful 

151  owner  or  sold  and  the  proceeds  of  such  sale  shall  be  paid  in  to  the 

152  county  general  fund. 

153  (9)     Federal  Gur  Control  Act  Implementation. 

154  Residents  of  Montana  may  purchase  any  rifle  or  rifles  and  shot- 

155  gun  or  shotguns  in  a  state  contiguous  to  Montana,  provided  that 

156  such  residents  conform  to  the  applicable  provisions  of  the  federal 

157  Gun  Control  Act  of  1968,  and  regulations  thereunder,  as  adminis- 

158  tered  by  the  United  States  secretary  of  the  treasury,  and  provided 

159  further,  that  such  residents  conform  to  the  provisions  of  law  ap- 

160  plicable  to  such  purchases  in  Montana  and  in  the  state  in  which 
1(51  the  purchase  is  made. 

162  (10)      Federal  Gun  Control  Act  Implementation. 

163  Residents  of  a  state  contiguous  to  Montana  may  purchase  any 
1(54  rifle  or  rifles  and  shot  or  shotguns  in  Montana,  provided  that  such 
165  residents  conform  to  the  applicable  provisions  of  the  federal  Gun 
1(5(5  Control  Act  of  1968,  and  regulations  thereunder,  as  administered 
1(57  by  the  United  States  secretary  of  the  treasury,  and  provided  furth- 
1(58  er  that  such  residents  conform  to  the  provisions  of  law  applicable 
1(59  to  such  purchases  in  Montana  and  in  the  state  in  which  such  per- 

170  sons  reside. 

171  (11  )     Obtaining  permission  to  conceal  a  weapon  upon  the  per- 

172  son. 

173  Any  judge  of  a  district  court  of  this  state  may  grant  permission 

174  to  conceal  upon  his  person  any  weapon  for  a  term  not  exceeding 

175  one  year.  All  applications  for  such  permission  must  be  made  by 
17(5  petition  filed  with  the  clerk  of  the  district  court.  The  applicant 
177  shall,  if  personally  unknown  to  the  judge,  furnish  proof  by  a  cred- 
17S  ihle  witness  of  his  good  moral  character  and  peaceable  disposition. 
179  Xo  such  permission  shall  be  granted  any  person  who  is  not  a  citizen 

150  of  the  United  States  and  who  has  not  been  an  actual  bona  fide  resi- 

151  dent  of  the  state  of  Montana  for  six  months  immediately  next  pre- 


182  ceding  the  date  of  such  application.  A  record  of  permission  granted 

183  shall  be  kept  by  the  clerk  of  the  court,  which  record  shall  state  the 

184  date  of  the  application,  the  date  of  permission,  the  name  of  the 

185  person  to  whom  permission   is  granted,  the  name  of  the  judge 

186  granting  the  permission,  the  name  of  the  person,  if  any,  by  whom 

187  good  moral  character  and  peaceable  disposition  are  proved.  The 

188  record  must  be  signed  by  the  person  who  is  granted  such  permis- 

189  sion.  The  clerk  shall  thereupon  issue  under  his  hand  and  the  seal 

190  of  the  court  a  certificate,  in  a  convenient  card  form  so  that  the 

191  same  may  be  carried  in  the  pocket,  stating: 

19_!  "Permission  to                         authorizing  him  to  carry  or  bear 

193  concealed  upon  his  person  a  for  the  period  of 

194  from  the  date  thereof,  has  been  granted  by  , 

195  a  judge  of  the  district  court  of  the  judicial  district 

196  of  the  state  of  Montana,  in  and  for  the  county  of 

197  ""Witness  the  hand  of  the  clerk  and  the  seal  of  said  court  this 

198  day  of  ,19 
199 

200  Clerk." 

201  The  date  of  the  certificate  shall  be  the  date  of  the  granting 

202  of  such  permission.  The  certificate  shall  bear  upon  its  face  the 

203  signature   of  the   person   receiving  the   same.   Upon   good  cause 

204  shown    the    judge    granting    such    permission,    may    in    his    dis- 

205  cretion  without  notice  to  the  person  receiving  such   permission, 

206  revoke  the  same,  the  date  of  the  revocation  being  noted  by  the 

207  clerk  upon  the  record  kept  by  him. 

Source:     New. 

Comment:  This  section  is  intended  to  be  a  comprehensive  codification 
of  the  present  illegal  weapons  legislation. 

Subsection  1  contains  definitions  which  are  used  throughout  the  section 
as  follows:  blackjack  2(a)  (i)  and  0(a)  (ii)  and  5(a);  explosive  substance 
4(a)  (i)r,  firearm  silencer  2  (a)(i);  gas  gun  2(a)  (i);  gravity  knife 
2(a)  (i) ;  knife  1(h) ;  machine  gun  2(a)  (i)  and  2(a) ;  shotgun  l(k) ;  short- 
barreled  shotgun  2(a)  (i);  spring  gun  3(a)  (iv)  and  4(iii);  switchblade 
knife  2(a)  (i);  transfer  4(a)  (i),  6  and  7(v);  and  weapon  4(a)  (iv)  and 
4(a)  (v).  This  section  also  excludes  aerosol  canisters  containing  mace 
from  the  definition  of  "gas  guns;"  uses  the  federal  definition  of  "short- 
barreled  shotgun;"  retains  the  present  definition  of  "switchblade"  knife 
except  the  one  and  one-half  (W2)  inch  blade  requirement;  and  includes 
a  definition  of  a  "gravity  knife."  The  definition  of  spring  gun  includes 
a  bomb  with  a  fuse. 

Subsection  2(i)  and  (ii)  defines  what  are  contraband  weapons.  2(iii) 
makes  no  distinction  between  carrying  a  concealed  weapon  within  or 
without  city  limits  see  RCM  1947,  Sees.  94-3525  and  94-3526  and  restricts 
the  prohibition  to  concealment  on  the  person  only. 

Subsection  3  sets  out  specific  instances  where  otherwise  lawful  use  of 
a  weapon  becomes  unlawful  because  of  the  manner  of  use,  RCM  1947, 
Sec.  94-3543,  Exhibiting  a  deadly  weapon. 

Subsection  4  makes  it  a  felony  to  do  the  specified  acts  with  the  specific 
purpose  ("to  injure  or  destroy  public  or  private  property  or  physically 
injure  persons.")  This  includes  statute  RCM  1947,  Sees.  94-3101  and 
following:  Explosives  94-35-184;,  and  Carrying  a  weapon  with  intent  to 
assault  94-909,  94-3527.1,  Possession  of  a  weapon  by  a  prisoner.  The  sub- 
section adds  the  offense  of  shooting  at  vehicles  and  setting  up  a  bomb 
or  spring-gun.  Subsection  5  requires  a  specific  purpose  to  conceal,  mis- 
represent or  dispose  of  a  defaced  gun. 
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Subsection  6  prohibits  the  disposal   (as  defined  by  l(p))   of  contraband 
weapons. 
This  is  new. 

Subsection  7  contains  specific  exemptions  from  certain  offenses  for  cer- 
tain individuals.  This  is  also  new. 

Subsection  8  provides  for  the  disposition  of  seized  weapons.  Contraband 
weapons  shall  be  destroyed  and  all  other  disposed  of  according  to  the 
whim  of  the  trial  judge. 

Subsection  9  and  10  are  the  present  RCM  1947,  sections  94-3578.1  and 
94-3578.2. 

Subsection  11  is  the  present  RCM  94-3529  except  it  is  not  limited  to 
pistols  and  revolvers. 

1  94-8-203.     CREATING  A  HAZARD. 

2  (1)     A  person  commits  the  offense  of  creating  a  hazard  if  he 

3  knowingly : 

4  (a)     Discards   in   any   place  where   it  might  attract  children, 

5  a  container  having  a  compartment  of  more  than  1  1/2  cubic  feet 

6  capacity  and  a  door  or  lid  that  locks  or  fastens  automatically 

7  when  closed  and  cannot  easily  be  opened  from  the  inside,  and 

8  fails  to  remove  the  door,  lid,  or  locking  or  fastening  device;  or 

9  (b)     Being  the  owner  or  otherwise  having  possession  of  prop- 

10  erty  upon  which  there  is  a  well,  cistern,  cesspool,  mine  shaft  or 

11  other  hole  of  a  depth  of  four  (4)  feet  or  more  and  a  top  width  of 

12  twelve  (12)  inches  or  more,  and  he  fails  to  cover  or  fence  it  with 

13  a  suitable  protective  construction;  or 

14  (c)     Tampers    with    an    aircraft    without    the    consent    of   the 

15  owner;  or 

16  (d)      Being  the  owner  or  otherwise  having  possession  of  prop- 

17  erty  upon  which  there  is  a  steam  engine  or  steam  boiler,  he  contin- 

18  use  to  use  a  steam  engine  or  steam  boiler  which  is  in  an  unsafe 

19  condition;  or 

20  (e)     Being  a  person  in  the  act  of  game  hunting,  he  acts  in  a 
reckless   manner  or   knowingly   fails   to  give  all   reasonable   as- 

22  sistance  to  any  person  whom  he  has  injured;  or 

23  (f)     Deposits  any  hard  substance  upon  or  between  any  rail- 

24  road   tracks,   which   will   tend   to   derail    railroad   cars   or   other 

25  vehicles. 

26  (2)     A  person  convicted  of  the  offense  of  creating  a  hazard 

27  shall  be  fined  not  to  exceed  five-hundred  dollars  ($500)  or  be  im- 

28  prisoned  in  the  county  jail  for  a  term  not  to  exceed  six  (6)  months, 

29  or  both. 

Source:     Adapted  from  Mich.  7505. 

Comment:  The  section  is  new  to  the  Montana  code,  but  the  language 
will  cover  several  statutes  currently  in  force.  The  original  draft  con- 
tained provisions  allowing  excavations  and  basements  to  remain  open 
for  a  period  of  ninety  (90)  days,  prohibiting  the  use  of  toys  or  devices 
that  use  blank  cartridges  or  caps,  and  prohibiting  the  sale,  manufacture, 
possession  or  giving  of  any  device  that  may  be  hazardous  to  person  or 
property.  These  provisions  were  deleted  as  either  unnecessary  or  as 
sufficiently  covered  in  the  other  subsecions  of  the  provisions. 
This  section  replaces  RCM  1947,  Sections  94-35-211,  "Steam-boilers — 
mismanagement  of;"  94-35-213,  "Unsafe  steam-boilers;"  94-35-152, 
"Mining  shafts,  drifts  or  cuts  to  be  covered  or  fenced,  when — penalty;" 
94-35-272,  "Unlawful  operation,  use,  interference  or  tampering  of  air- 
craft—penalty;" 94-35-265,  "Abandoning  or  permitting  abandoned  ice- 
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box  in  dangerous  condition — penalty;"  94-35-269,  "Hunting  in  careless 
or  reckless  manner — failure  to  assist  person  injured  or  wounded — mis- 
meanor;"  94-3210,  "Leaving:  hard  substances  upon  a  railroad  track." 

Cross-reference:     94-6-102   Criminal   Mischief. 

1  94-8-204.     FAILURE  TO  YIELD  PARTY  LINE. 

2  (1)     Any   person    who    fails   to    relinquish   a    telephone,    party 

3  line  or  public  pay  telephone  after  he  lias  been  requested  to  do 

4  so  to  permit  another  to  place  an  emergency  call  to  a  fire  depart- 

5  ment  or  police  department,  or  for  medical  aid  or  ambulance  ser- 

6  vice,  shall  be  imprisoned  for  a  term  not  to  exceed  ten  (10)  days 

7  or  fined  not  to  exceed  twenty-five  dollars  ($25),  or  both. 

8  (2)     It  is  a  defense  to  prosecution  under  sub-paragraph   (1) 

9  of  this  section   that   the  accused  did  not  know  or  did  not  have 

10  reason  to  know  of  the  emergency  in  question,  or  that  the  accused 

1 1  was  himself  using  the  telephone  part)-  line  or  public  pay  telephone 

12  for  such  an  emergency  call. 

13  (3)     Any  person  who  requests  another  to  relinquish  a  telephone 

14  party  line  or  public  pay  telephone  on  the  pretext   that   he  must 

15  place  an  emergency  call  knowing  such  pretext  to  be  false,  shall  be 
10  imprisoned  for  a  term  not  to  exceed   (10)   days  or  fined  not  to 

17  exceed  twenty-five  dollars  ($25),  or  both. 

18  (4)     Every   telephone   company   doing   business    in   this   state 

19  shall  print  a  copy  (A'  sub-sections  (1  ).  (2)  and  (3)  of  this  section 

20  in  each  telephone  directory  published  by  it  after  the  effective  date 

21  of  this  section. 

Source:     RCM   1947,  94-35-221.   (et.  seq.) 

Comment:  This  section  replaces  RCM  1947,  Sections  94-35-221.1,  "Fail- 
ure to  relinquish  party  line  or  telephone  for  emergency  call — penalty;" 
94-35-221.2,  "Lack  of  knowledge  as  defense — emergency  as  defense;" 
94-35-221.3,  "False  pretext  of  emergency— penalty,"  94-35-221.4,  "Print- 
ing of  act  in  directories." 

1  Part  Three:   Protection  of  Privacy  and  Civil   Rights. 

2  94-8-301.  OBSCENITY. 

3  (1)     A  person   commits   the  offense  of  obscenity   when,   with 

4  knowledge  of  the  obscene  nature  thereof,  he  purposely  or  know- 

5  ingly: 

6  (a)     Sells,  delivers  or   provides,  or  offers  or  agrees  to  sell, 

7  deliver  or  provide  any  obscene  writing,  picture,  record  or  other 

8  representation    or    embodiment    of    the    obscene    anyone    under 

9  the  age  of  eighteen  (18);  or 

10         (b)      Presents  or  directs  an  obscene  play,  dance  or  other  per- 
il    formance  or  participates  directly  in  that   portion  thereof  which 

12  makes  it  obscene  to  anyone  under  the  age  of  eighteen  (18);  or 

13  (c)      Publishes,    exhibits    or    otherwise    makes    available    any- 

14  thing  obscene  to  anyone  under  the  age  of  eighteen   (18);  or 

15  (d)      Performs  an   obscene  act   or   otherwise   presents   an   ob- 
1(1  scene  exhibition  of  his  bodv  to  anvone  under  the  age  of  eighteen 
17  (18);  oi- 
ls (e)     Creates,  buys,   procures  or   possesses  obscene  matter  or 
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19  material   with   the    purpose  to  disseminate   it  to  anyone   under 

20  the  age  of  eighteen  (18);  or 

21  (f)     Advertises   or   otherwise    promotes    the   sale   of   obscene 

22  material  or  materials  represented  or  held  out  by  him  to  be  ob- 

23  scene. 

24  (2)     A  thing  is  obscene  if:  (a)  the  dominant  theme  of  the  ma- 

25  terial  taken  as  a  whole  appeals  to  a  prurient  interest,  that  is,  a 
26"  shameful  or  morbid  interest  in  violence,  nudity,  sex  or  excretion; 

27  and  (b)  the  material  is  patently  offensive  because  it  affronts  con- 

28  temporary  community  standards   relating  to  the  description  or 
2!)  representation  of  sexual  matters;  and  (c)  the  material  is  utterly 

30  without  redeeming  social  value. 

31  (3)      In  any  prosecution  for  an  offense  under  this  section  evi- 

32  deuce  shall  be  admissible  to  show: 

33  (a)     The  predominant  appeal  of  the  material,  and  what  effect 

34  if  any,  it  would  probably  have  on  the  behavior  of  people; 

35  (b)     The    artistic,    Literary,    scientific,    educational    or    other 
](!  merits  of  the  material ; 

37  (c)     The  degree  of  public  acceptance  of  the  material  in  this 

38  state; 

39  (d)      Appeal   to    prurient    interest,   or  absence   thereof,   in  ad- 

40  vertising  or  other  promotion  of  the  material;  or 

41  ( «)     Purpose  of  the  author,  creator,  publisher  or  disseminator. 

42  (4)     A  person  convicted  of  obscenity  shall  be  fined  not  to  ex- 

43  ceed  five-hundred  dollars  ($500)  or  be  imprisoned  in  the  county 

44  jail  for  a  term  not  to  exceed  six  (0)  months,  or  both. 

Source:     111.  Sec.  11-20. 

Comment:  This  section  closely  follows  Section  11-20  of  the  Illinois 
Criminal  Code,  which  is  essentially  the  same  as  the  American  Law  In- 
stitute Model  Penal  Code  Draft.  Slight  changes  in  wording  were  under- 
taken in  recognition  that  today's  society  often  condones  literature, 
movies  and  other  art  which  may  incidentally  provide  erotic  stimulation. 
The  significant  difference  between  this  section  and  the  prior  provisions 
is  that  a  violation  cannot  occur  unless  the  obscene  art  is  specifically  di- 
rected to  a  person  under  eighteen  (18)  years  of  age,  with  the  exception 
of  subsection  (l)(f)  which  is  aimed  specifically  at  "pandering",  using 
its  common  definition. 

This  section  replaces  RCM  1947,  Sections  94-3601,  "Obscene  literature 
not  to  be  given  to  or  sold  to  minors;"  94-3602,  "Penalty;  94-3603,  "In- 
decent exposures,  exhibitions  and  pictures*,  94-3604,  "Seizure  of  indecent 
articles  authorized;"  94-3605,  "Their  character  to  be  summarily  deter- 
mined;" 94-3606,  "Their  destruction,"  94-3611,  "Prohibition  against  a 
certain  class  of  advertisements;  94-3612,  "Distribution  of  circulars;  94- 
3613,  "Penalties;"  94-3615,  Production  of  advertisement  prima  facie  evi- 
dence of  guilt,"  94-3617,  "Contraceptives  and  prophylactics,  advertising 
of,  forbidden,"  94-3618,  "Seizure  of  illegal  stock  authorized;"  94-3574, 
"Exhibiting  deformities  of  persons.' 

1  94-8-302.     CKIMINAL  DEFAMATION. 

2  (1)  Defamatory  matter  is  anything  which  exposes  a  person 
.">     or  a   group,  class   or   association   to  hatred,   contempt,   ridicule, 

4  degradation  or  disgrace  in  society,  or  injury  to  his  or  its  busi- 

5  n ess  or  occupation. 

(i  (2)  Whoever  with  knowledge  of  its  defamatory  character, 
7  orally,  in  writing  or  by  any  other  means,  communicates  any  de- 
S     fematory   matter   to  a   third  person   without   the   consent    of  the 
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9  person  defamed  commits  the  offense  of  criminal  defamation  and 

10  may  be  sentenced   to   imprisonment    for  not    more   than   six    (G) 

11  months  in  the  county  jail  or  a  fine  of  not   more  than   five-hun- 

12  dollars  ($500),  or  both. 

13  (3)     Violation  of  sub-section  (2)  is  justified  if: 

14  (a)     The    defamatory    matter    is    true    and    is    communicated 
14a  with  good  motives  and  for  justifiable  ends;  or 

15  (1))     The  communication   is  absolutely   privileged;  or 

1G         (c)     The    communication    consists   of    fair   comment    made    in 

17  good  faith  with   respect  to   persons   participating  in   matters  of 

18  public  concern  ;  or 

1!)         (d)      The   communication   consists   of   a    fair   and   true    report 

20  or  a  fair  summary  of  any  judicial,  legislative  or  other  public  or 

21  official  proceedings;  or 

22  (e)     The  communication   is  between   persons  each   having  an 

23  interest  or  duty  with  respect  to  the  subject  matter  of  the  com- 

24  munication  and  is  made  with  the  purpose  to  further  such  interest 

25  or  duty. 

2G         (4)     No   person    shall    be   convicted   on    the   basis   of  an   oral 

27  communication  of  defamatory  matter  except  upon  the  testimony 

28  of  at  least  two  other  persons  that  they  heard  and  understood 

29  the  oral  statement  as  defamatory  or  upon  a  plea  of  guilty. 

Source:     Minn.  609.765. 

Comment:  The  law  of  criminal  libel  has  been  based  upon  two  diver- 
gent, though  often  confused,  policy  considerations.  The  first  is  that 
personal  reputations  should  be  protected  from  injury  by  punishing  the 
communication  of  seandelous  matter.  The  second  is  that  breaches  of  the 
peace  which  might  be  caused  by  the  publication  of  such  matter  can  be 
avoided  by  punishing  the  publication.  The  new  section  has  the  main  func- 
tion of  preserving  personal  reputations  by  assimilating  the  nearly  one 
dozen  statutes  now  involved  in  present  provisions,  and  by  clearing  up 
the  traditionally  confusing  language  associated  with  the  statutes.  For 
example,  the  words  "with  knowledge  of  its  defamatory  character"  are 
substituted  for  the  word  "malicious,"  as  found  in  RCM  1947,  Sec.  94-2801 
as  specifying  more  clearly  the  intent  requirement. 

This  section  replaces  RCM  1947,  Sections  94-2801,  Libel  defined;  94-2802, 
Punishment  of  libel;  94-2803,  Malice  presumed;  94-2804,  Truth  may  be 
given  in  evidence — jury  to  determine  law  and  fact;  94-2805,  Publication 
defined;  94-2806,  Liability  of  editors  and  publishers;  94-2807,  Publishing 
a  true  report  of  public  proceedings  privileged;  94-2808,  Extent  of  privil- 
ege; 94-2809,  Other  privileged  communications;  94-2810,  Threatening 
to  publish  libel — offer  to  prevent  publication,  with  intsnt  to  extort  mon- 
ey; 94-2811,  Giving  false  information  for  publication. 

1  94-8-303.     PRIVACY  IN  COMMUNICATIONS. 

2  (1)     Definitions. 

3  (a)     The  term  "person"   includes  an   individual,  business  as- 

4  sociation,   partnership,   corporation,    or   other   legal   entity,    and 

5  an   individual   acting  or   purporting  to  act    for  or  on   behalf  of 

6  any  government  or  subdivision  thereof. 

7  (b)     "Instrument"    means   any    device    designed    or    used   for 

8  acoustical   detection,    including   but   not    limited   to   wire-tapping 
!'  equipment,    microphones,    deteetaphones,    'spike    mikes,'    'dicta- 

10  phones,'  radio  transmitters  and  recorders.  l>ut  it  does  not  mean 

11  hearing  aids  and  similar  devices  by  persons  afflicted  with  im- 

—99— 


1-1 

15 
16 

17 
1^ 
in 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 

35 
36 

37 

38 
39 

41) 

41 
42 
4:] 
4  1 
45 
46 
47 
48 
49 
50 
51 

52 
53 

"•! 
55 
56 
."'7 
58 
59 
60 


paired  hearing,  for  the  purpose  of  overcoming  the  impairment 
to  permit  the  hearing  of  sounds  ordinarily  audible  to  the  human 
car. 

(2)  A  person  commits  the  offense  of  violating  the  privacy 
of  communications  if  he  knowingly  or  purposely: 

(a)  Communicates  with  a  person,  anonymously  or  otherwies, 
by  telephone,  or  by  telegraph,  mail  or  any  other  form  of  written 
communication,  and  using  profane  language,  suggesting  any 
lewd  and  lescivious  act,  threatening  damage  to  property  or  injury 
to  persons,  or  making  false  statements  concerning  bodily  harm 
or  offensive  conduct  of  the  person  communicated  with  or  any 
member  of  his  family;  or 

(1))  Makes  a  telephone  calk  whether  or  not  a  conversation 
ensues,  with  no  purpose  of  legitimate  conversation;  or 

(c)  Being  entrusted  ;is  an  employee  of  a  telephone  or  tele- 
graph company  with  the  transmission  or  delivery  of  a  telephone 
or  telegraphic  message,  discloses  the  contents  or  meaning  thereof 
to  a  person  other  than  the  intended  receiver,  or  fails  to  deliver 
such  message;  or 

(d)  Opens  any  sealed  letter,  telegram,  or  package  addressed 
to  another  without  the  consent  of  either  the  sender  or  addressee 
or  publishes  the  content  thereof,  knowing  it  to  have  been  opened 
without  the  owner's  consent;  or 

(e)  Surreptitiously  overhears  amplifies  or  records  a  private 
conversation  by  means  of  an  instrument  while  not  present  during 
such  conversation;  or 

(f)  Overhears,  amplifies  or  records  a  telephone,  telegraph  or 
other  wire  communication  by  means  of  an  instrument  while  not 
being  a  sender  or  receiver  of  such  communication. 

(2)  A  person  convicted  of  the  offense  of  violating  the  pri- 
vancy  of  communications  shall  be  fined  not  to  exceed  five-hundred 
dollars  ($500)  or  b<  imprisoned  in  the  county  jail  for  a  term  not 
exceed  six   ((!)   months,  or  both. 

(4)     Violating   the   privacy   of  communications   is   not   an   of- 
under  subparagraph  (2)(e)  or  (f)   if: 
The  consent  of  one  party  to  the  conversation  is  obtained; 


fense 

(a) 
or 
(b) 

(c) 


Conducted  in  a  public  institution,  jail  or  prison;  or 
A   Justice  of  the  Supreme  Court   or  judge  of  a  District 
Court  issues  an  order  directed  to  law  enforcement  officers  made 
upon  application  by  the  Attorney  General  or  a  County  Attorney 
upon  a  showing  that : 

(i)  There  are  reasonable  grounds  to  believe  that  an  offense 
involving  a  risk  of  serious  bodily  harm,  bribery,  extortion,  in- 
fluencing, threatening  or  injuring  a  public  officer,  juror  or  wit- 
ness or  illegal  sale  of  dangerous  drugs  has  been  committed  or 
is  about    to  he  committed ;   ami 

(ii)  There  are  reasonable  grounds  to  believe  tlint  evidence 
will  be  obtained  essential  to  the  solution  of  such  offense  or  which 
may  enable  the  prevention  of  such  offense;  and 
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62  (iii)     There  arc  no  other  means  reasonably  available  for  ob- 

63  taining  such  information. 

64  (5)     Procedure  for  interception   of  wire   or  oral  communica- 

65  tions. 

66  (a)     Each  application  for  an  order  authorizing  or  approving 

67  the  interception  of  a  wire  or  oral  communication  shall  be  made 

68  in  writing  upon  oath  or  affirmation  to  a  judge  of  the  district 

69  court  or  a  justice  of  the  Supreme  Court.  Each  application  shall 

70  include  the  following  information: 

71  (i)     The  identity  of  the  investigative  or  law  enforcement  of- 

72  ficer  making  the  application; 

73  (ii)     A  full  and  complete  statement  of  the  facts  and  circum- 

74  stances  relied  upon  by  the  applicant,  to  justify  his  belief  that 

75  that  an  order  should  be  issued,  including   (1)   details  as  to  the 

76  particular  offense  that  has  been,  is  being,  or  is  about  to  be  com- 

77  mitted,   (2)   a  particular  description  of  the  nature  and  location 

78  of  the  facilities  from  which  or  the  place  where  the  communication 

79  is  to  be  intercepted,  (3)  a  particular  description  of  the  type  of 

80  communications    sought   to   be   intercepted,    (4)    the   identity   of 

81  the  person,  if  known,  committing  tin1  offense  and  whose  commu- 

82  nications  are  to  be  intercepted; 

83  (iii)     A    full    and    complete    statement    as    to    whether    other 

84  investigative  procedures  have  been  tried  and  failed  or  why  they 

85  reasonably  appear  to  be  unlikely  to  succeed  if  tried  or  to  be  too 

86  dangerous ; 

S7         (iv)     A  statement  of  the  period  of  time  for  which  the  intercep- 

88  tion  is  required  to  be  maintained.  If  the  nature  of  the  investi- 

89  gation  is  such  that  the  authorization  for  interception  should  not 

90  automatically  terminate  when  the  described  type  of  conmmnica- 

91  tion  has  been  first   obtained,  a   particular  description   of  facts 

92  establishing  probable  cause  to  believe  that  additional  communi- 

93  cations  of  the  same  type  will  occur  thereafter; 

94  (v)     A  full  and  complete   statement  of  the  facts  concerning 

95  all   previous  applications,  known   to  the  individual  making  the 

96  application,  made  to  any  judge  for  authorizations  involving  any 

97  of  the  same  persons,  facilities  or  places  specified  in  the  applica- 

98  tion,  and  the  action  taken  by  the  judge  on  each  such  application; 

99  and 

100  (vi)     Where  the  application  is  for  the  extension  of  an  order,  a 

101  statement  setting  forth  the  results  thus  far  obtained  from  the 

102  interceptions,  or  a  reasonable  explanation  of  the  failure  to  obtain 

103  such  results. 

104  (b)     The  judge   may   require   the  applicant   to  furnish   addi- 

105  tional  testimony  or  documentary  evidence  in  support  of  the  ap- 

106  plication. 

107  (c)     Upon  such  application  the  judge  may  enter  an  ex  parte 

108  order,    as    requested    or    as    modified,    authorizing    interception 

109  of  wire  or  oral  communications  within  the  territorial  jurisdic- 

110  tion    of   the   court   in    which    the   judge    is    sitting   if   the   judge 

111  determines  on  the  basis  of  the  facts  submitted  by  the  applicant 

112  that  : 
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113  (i)     There  is  a  probable  cause  for  belief  that  an  individual  is 

114  committing,  has  committed,  or  is  about  to  commit  a  particular 

115  offense  enumerated  in  1(c)  (i)   of  this  section; 

116  (ii)     There  is  probable  cause  for  belief  that  particular  com- 

117  munications   concerning   that   offense   will   be   obtained   through 

1 18  such  interception  ; 

119  (iii)     Normal    investigative    procedures   have  been   tried  and 

120  have  failed  or  reasonably  appear  to  be  unlikely  to  succeed  if  tried 

121  or  to  be  too  dangerous; 

122  (iv)     There  is  probable  cause  for  belief  that  the  facilities  from 

123  which,  or  the  place  where,  the  wire  or  oral  communications  arc 

124  to  be  intercepted  are  being  used,  or  are  about  to  be  used,  in  con- 
12o  nection  with  the  commission  of  such  offense. 

12f>  (d)     Each  order  authorizing  the  interception  of  any  wire  or 

127  oral  communication  shall  specify: 

128  (i)     The  identity  of  the  person,  if  known,  whose  communica- 

129  tions  are  to  be  intercepted; 

130  (ii)     The  nature   and  location   of  the  communications   facili- 

131  ties  as  to  which,  or  the  place  where,  authority  to  intercept  is 

1 32  granted ; 

133  (iii)     A  particular  description  of  the  type  of  communication 

134  sought  to  be  intercepted,  and  a  statement  of  the  particular  of- 

135  f ense  to  which  it  relates ; 

136  (iv)      The   identity  of  the  agency  authorized  to   intercept  the 

137  communications,  and  of  the    judge  authorizing  the  application; 

138  and 

139  (v)     The  period  of  time  during  which  such  interception  is  au- 

140  thorized,  including  a  statement  as  to  whether  or  not  the  inter- 

141  ception   shall   automatically   terminate  when  the  described  eoni- 

142  munication  lias  been  first  obtained. 

Ui!  (e)     No   order   entered  under  this   section   may  authorize   or 

144  approve  the  interception  of  any  wire  or  oral  communication  for 

145  any  period  longer  than  is  necessary  to  achieve  the  objective  of 

146  the  authorization,  nor  in  any  event  longer  than  thirty  days.  Ex- 

147  tensions  may  be  granted,  but  only  upon  application  for  an  exten- 

148  sion  made  in  accordance  with  subsection  5(a)  of  this  section  and 

149  the  court  making  the  findings  required  by  subsection  5(c)  of  this 

150  section.  The  period  of  extension  shall  be  no  longer  than  the  au- 

151  thorizing   judge   deems   necessary   to   achieve   the   purposes   for 

152  which  it  was  granted  and  in  no  event  for  longer  than  thirty  days. 

153  Every  order  and  extension  thereof  shall  contain  a  provision  that 

154  the  authorization  to  intercept  shall  lie  executed  as  soon  as  prac- 

155  ticable,  shall  be  conducted  in  such  a  way  as  to  minimize  the  in- 

156  tereeption  of  communications  not  otherwise  subject  to  intercep- 

157  tion  under  this  section,  and  must  terminate  upon  attainment  of 

158  the  authorized  objective,  or  in  any  event  in  thirty  days. 

159  (f)     Whenever  an   order  authorizing  interception   is  entered 

160  pursuant  to  this  section,  tin1  order  may   require   reports  to  be 

161  made  to  the  judge  who  issued  the  order  showing  what  progress 

162  has  been  made  toward  achievement  of  the  authorized  objective 
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108  and  the  need  for  continued  interception.  Such  reports  shall  be 

164  made  at  such  intervals  as  the  judge  may  require. 

165  (g)     The  contents  of  any  wire  or  oral  communication  inter- 

166  cepted  by  any  means  authorized  by   this  section   shall,   if  pos- 

167  sible,  be  recorded  on  tape  or  wire  or  other  comparable  device. 

168  The  recording  of  the  contents  of  any  wire  or  oral  communication 

169  under  this  subsection  shall  be  done  in  such  way  as  will  protect 

170  the   recording  from   editing   or   other   alterations.    Immediately 

171  upon   the   expiration   of  the   period   of   the   order,   or   extension 

172  thereof,   such  recordings  shall  be  made  available   to   the   judge 

173  issuing  such  order  and  sealed  under  his  directions.  Custody  of 

174  the  recordings  shall  be  wherever  the  judge  orders.  They  shall 

175  not  be  destroyed  except  upon  an  order  of  the  issuing  judge  and 

176  in  any  event  shall  be  kept  for  ten  years.  Duplicate  recordings 

177  may  be  made. 

178  (h)     Applications  made  and  orders  granted  under  this  section 

179  shall  be  sealed  by  the  judge.  Custody  of  the  applications  and 

180  orders   shall  be  wherever  the  judge   directs.   Such  applications 

181  and  orders  shall  be  disclosed  only  upon  a  showing  of  good  cause 

182  before  a  judge  of  competent  jurisdiction  and  shall  not  be  do- 

183  stroyed  except  on  order  of  the  issuing  judge,  and  in  any  event 

184  shall  be  kept  for  ten  (10)  years. 

185  (i)     Any  violation  of  the   provisions  of  this   subsection   may 

186  be  punished  as  contempt  of  court  by  the  issuing  judge. 

187  (j)     "Within  a  reasonable  time  but  not  later  than  ninety  days 

188  after  the  termination  of  the  period  of  an  order  or  extension  there- 

189  of,  the  issuing  judge  shall  cause  to  be  served,  on  the  persons 

190  named  in  the  order  or  the  application,  and  such  other  parties  to 

191  intercepted  communications  as  the  judge  may  determine  in  his 

192  discretion  that  is  in  the  interest  of  justice,  an  inventory  which 

193  shall  include  notice  of : 

194  (i)     The  fact  of  the  entry  of  the  order  or  the  application; 

195  (ii)     The  date  of  the  entry  and  the  period  of  authorized  inter- 

196  ception;  and 

197  (iii)     The  fact  that  during  the  period,  wire  or  oral  communi- 

198  cations  were  or  were  not  intercepted. 

199  (k)     The  judge,  upon  the  filing  of  a  motion,  shall  make  avail- 

200  able  to  such  person  or  his  counsel  for  inspection  those  portions 

201  of  the  intercepted  communications,  applications  and  orders  as 

202  relate  to  or  might  affect  such  person. 

203  (1)     The  contents  of  any  intercepted  wire  or  oral  communica- 

204  tion  or  evidence  derived  therefrom  shall  not  be  received  in  evi- 

205  dence  or  otherwise  disclosed  in  any  trial,  hearing,  or  other  court 

206  proceeding  unless  each  party,  not  less  than  ten  days  before  the 

207  trial,  hearing,  or  proceeding,  has  been  furnished  with  a  copy  of 

208  the    court    order,    and    accompanying    application,    under    which 

209  the  interception  was  authorized  or  approved. 

210  (m)     Any    aggrieved    person    in   any   trial,    hearing,    or    pro- 
U 1 1  ceeding  in  or  before  any  court  of  this  state,  may  move  to  sup- 

212  press  the  contents  of  any  intercepted  wire  or  oral  conimunica- 

213  tion,  or  evidence  derived  therefrom,  on  the  grounds  that: 
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214  (i)     The  communication  was  unlawfully  intercepted; 

215  (ii)     The   order   of   authorization   under   which   it   was   inter- 

216  cepted  is  insufficient  on  its  face ;  or 

217  (iii)     The  interception  was  not  made  in  conformity  with  the 

218  order  of  authorization. 

219  (n)     Such  motion  shall  be  made  before  the  trial,  hearing,  or  pro- 

220  ceeding  unless  there  was  no  opportunity  to  make  such  motion 

221  or  the  person  was  not  aware  of  the  grounds  of  the  motion.  If 

222  the  motion  is  granted,  the  contents  of  the  intercepted  wire  or 

223  oral    communication,    or    evidence    derived    therefrom,    shall   he 

224  treated  as  having  been  obtained  in  violation  of  this  section.   The 

225  judge,  upon  the  filing  of  such  motion  by  the  aggrieved  person, 

226  shall  make  available  to  the  aggrieved  person  or  his  counsel  for 

227  inspection    the   intercepted   communication   or   evidence   derived 

228  therefrom. 

229  (6)     Except   as  proof  in  a   prosecution  for   violation  of  this 

230  section,  no  evidence  obtained  in  violation  of  this  section  shall  be 

231  admissible  in   any  judicial,   administrative,   legislative  or  other 

232  proceedings. 

233  (7)     Activity  otherwise  authorized  under  sub-paragraph   (4) 

234  shall  be  prohibited  by  law  enforcement  officers  or  other  public 

235  agents  on  a  person  in  custody  or  on  the  premises  of  a  public  insti- 

236  tution  when  the  conversation  is  with  his  attorney,  religious  ad- 

237  visor,  or  licensed  physician. 

238  (8)     A  person  who  has  in  his  possession  any  instrument  or 

239  equipment  under  circumstances  evincing  the  purpose  to  use  or 

240  employ  or  allow  the  same  to  be  used  or  employed  for  unlawful 

241  purposes  under  this  section,  or  knowing  the  same  to  be  so  used, 

242  shall  be  fined  not  more  than  five-hundred  dollars  ($500)   or  be 

243  imprisoned  for  not  more  than  six  (6)  months,  or  both. 

244  (!))     Any  instrument  or  equipment  manufactured,  assembled, 

245  sold  or  possessed  in  violation  of  this  section  may  be  seized  and 

246  forfeited  to  the  State  of  Montana  after  notice,  hearing  and  ju- 

247  dicial  determination. 

Source:  Keating  Bill,  S.  1221,  87th  Cong.  1st  Sess.  (1961).  Calif.  Penal 
Code,  Sec.  653  and  653(j).  N.Y.  Code  Criminal  Procedure,  Sec.  813(a) 
MPC  250.4  and  RCM,  Title  94,  94-35-221.5,  94-35-221.6,  94-35-274,  94- 
35-275,  94-3320,  94-3321,  94-3323. 

Comment:  The  section  deals  with  a  variety  of  intrusions  on  privacy 
generally  perpetrated  by  eavesdropping.  By  specifically  including  in- 
trusions that  are  authorized  by  law,  the  statute  avoids  the  difficult 
problem  of  defining  the  extent  to  which  law  enforcement  justifies  in- 
trusion on  privacy. 

The  draft  does  not  attempt  to  penalize  all  over-hearing  of  matters  which 
the  victim  would  prefer  to  keep  secret.  It  operates  only  where  the  per- 
son under  observation  is  in  a  place  where  he  may  reasonably  expect  and 
is  specially  entitled  to  privacy  when  using  a  means  of  communication 
like  a  telephone  whose  integrity  should  be  assured. 

The  provisions  of  subsection  (4)  are  intended  to  provide  law  enforce- 
ment officials  with  the  authoriy  to  "wire  tap"  where  necessai'y,  It  is 
important  to  note  that  the  specific  permission  to  surreptitiously  record, 
over-hear  or  amplify  a  private  conversation  is  well  founded  in  United 
States  Supreme  Court  decisions  as  well  as  in  the  United  States  Congres- 
sional legislation.  Clearly,  the  failure  to  meet  each  of  these  requirements 
specifically  will  not  only  cause  the  "wire  tap"  to  be  unconstitutional,  and 
thereby  provide  a  means  of  suppressing  vital  information  discovered, 
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but  will  also  subject  the  enforcement  officials  to  the  penalty  section  of 
this  statute  as  well  as  to  civil  redress  from  aggrieved  parties. 
This  section  is  intended  to  replace  RCM  1947,  Sees.  94-3203,  Tampering 
with  telegraph,  telephone  and  electric  systems — penalty;  94-3320,  Open- 
ing and  publishing  sealed  letters;  94-3321,  Disclosing  contents  of  tele- 
graphic message;  94-3323,  Opening  telegrams;  94-35-220,  Clandestinely 
learning  the  contents  of  a  telegram;  94-35-274,  Recording  of  conversation 
without  knowledge  of  parties  prohibited;  94-35-275,  Public  officials  and 
public   meetings  exempt — warning  of  recording. 

1  94-8-304    GAMBLING. 

2  (1)      Legislative  Policy;  Construction 

3  It  is  hereby  declared  to  lie  the  policy  of  the  legislature,  recog- 

4  nizing  the  close  relationship  between  professional  gambling  and 

5  other  organized  crime,  to  restrain  all  persons  from  seeking  profit 
0  from  gambling  activities  in  this   state;   to   restrain  all   persons 

7  from  patronizing  such  activities  when  conducted  for  the  profit 

8  of  any  person;  to  safeguard  the  public  against  the  evils  induced 

9  by   common   gamblers   and   common   gambling   houses;   and   the 

10  same  time  to  preserve  the  freedom  of  the  press  and  to  avoid  re- 

11  stricting  participation  by  individuals  in  sport  and  social  pastimes 

12  which  are  not  for  profit,  do  not  affect  the   public,  and  do  not 

13  breach  the  peace.  All  the  provisions  of  this  act  shall  be  liberally 

14  construed  to  achieve  these  ends,  and  administered  and  enforced 

15  with  a  view  to  carrying  out  the  above  declaration  of  policy. 
L6         (2)     Definitions 

17  (a)     "Gain"  means  the  direct  realization  of  winnings;  "profit" 

18  means  any  other  realized  or  unrealized  benefit,  direct  or  indi- 

19  direct,  including  without  limitation  benefits  from  proprietorship, 

20  management,  or  unequal  advantage  in  a  series  of  transactions. 

21  (b)     "Gambling"  means  risking  any  money,  credit,  deposit  or 

22  other  thing  of  value  for  gain  contingent  in  whole  or  in  part  upon 

23  lot,  chance  or  the  operation  of  a  gambling  device,  hut  does  not 

24  include:  bonafide  contests  el'  skill,  speed,  strength  or  endurance 

25  in  which  awards  are  made  only  to  entrants  or  the  owners  of  en- 

26  tries;  bonafide  business  transactions  which  are  valid  under  the 

27  law  of  contracts;  and  other  acts  or  transactions  now  or  hereafter 

28  expressly  authorized  by  law,  including  hut  not  restricted  to  Title 

29  G2,  Chapter  5. 

30  (c)     "Professional  gambling"  means  accepting  or  offering  to 

31  accept,   for   profit,   money,  credits,   deposits  or   other  things   of 

32  value  risked  in  gambling,  or  any  claim  thereon  or  interest  there- 
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33  in.  Without  limiting  the  generality  of  this  definition,  the  follow 

34  ing  shall  be  included:  pool-selling  and  bookmaking;  maintainin 

35  slot  machines,  one-ball  machines  or  variants  thereof,  pinball  ma 

36  chines  which  award  anything  other  than  an   immediate  and  un- 

37  recorded  right  of  replay,  roulette  wheels,  dice  tables,  or  money 

38  or  merchandise  pusbcards,  punchhoards,  jars  or  spindles,  in  any 

39  place  accessible  to  the  public;  and  conducting  lotteries,  gift  en- 

40  terprises,  or  policy  or  numbers  games,  or  selling  chances  therein; 

41  and  the  following  shall  be  presumed  to  be  included;  conducting 
41a  any    banking   or    percentage   game    played    with    cards,    dice    or 

42  counters,  or  accepting  any  fixed  share  of  the  stakes  therein. 
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43  (d)     "Gambling  device"  means  any  device  or  mechanism  by 

44  the  operation  of  which  a  right  to  money,  credits,  deposits  or  other 

45  things  of  value  may  be  created,  in  return  for  a  consideration,  as 

46  the  result  of  the  operation  of  an  element  of  chance;  any  device 

47  or  mechanism  which,  when  operated  for  a  consideration  does  not 

48  return  the  same  value  or  thing  of  value  for  the  same  considera- 

49  tion  upon  each  operation  thereof;  any  device,  mechanism,  furni- 

50  ture,  fixture,  construction  or  installation  designed  primarily  for 

51  use  in  connection  with  professional  gambling;  and  any  sub-as- 

52  sembly  or  essential  part  designed  or  intended  for  use  in  connec- 

53  tion  with  any  such  device,  mechanism,  furniture,   fixture,  con- 

54  struction  or  installation.  But  in  the  application  of  this  definition 

55  an  immediate  and  unrecorded  right  of  replay  mechanically  con- 
st! ferred  on  players  of  pinball  machines  and  similar  amusement  de- 

57  vices  shall  be  presumed  to  be  without  value. 

58  (e)     "Gambling  record"  means  any  record,  receipt,  ticket,  eer- 

59  tificate,  token,  slip  or  notation  given,  made,  used  or  intended  to 

60  be  used  in  connection  with  professional  gambling. 

61  (f)     "(rambling  information"  means  a  communication  with  re- 

62  spect  to  any  wager  made  in  the  course  of  and  any  information  in- 

63  tended  to  be  used  for  professional  gambling.  In  the  application 

64  of  this  definition  the  following  shall  be  presumed  to  be  intended 

65  for  use  in  professional  gambling;  information  as  to  wagers,  bet- 

66  ting  odds  or  changes  in  betting  odds. 

67  (g)     "Gambling  premises"  means  any  building,  room,  enclo- 

68  sure,   vehicle,   vessel   or  other  place  whether   open   or  enclosed, 

69  used  or  intended  to  be  used  for  professional  gambling.  In  the  ap- 

70  plication  of  this  definition,  any   place  where  a  gambling  device 

71  is  found  shall  be  presumed  to  be  intended  to  be  used  for  profes- 

72  sional  gambling. 

73  (h)     ""Whoever"  and  "person"  include  natural  persons,  part- 

74  nerships  and  associations  of  persons,  and  corporations;  and  any 

75  corporate  officer,  director  or  stockholder  who  authorizes,  par- 
Hi  ticipates  in,  or  knowingly  accepts  benefits  from  any  violation  of 

77  this  act  committed  by  his  corporation. 

78  (3)     Gambling;  professional  gambling. 

79  (a)      Whoever  engages  in  gambling,  or  solicits  or  induces  an- 

80  other  to  engage  in  gambling  shall  be  fined  not  to  exceed  five  hun- 
Sl  dred  dollars  ($500)  or  be  imprisoned  in  the  county  jail  for  a  term 

82  not  to  exceed  six  (6)  months,  or  both. 

83  (b)     Whoever  engages  in  professional  gambling,  or  knowingly 

84  causes,  aids,  abets  or  conspires  with  another  to  engage  in  pro- 

85  fessional  gambling  shall  be  fined  not  to  exceed  five-hundred  dol- 

86  lars  ($500),  or  imprisoned  in  the  county  jail  for  a  term  not  to  ex- 

87  ceed  six  (6)  months,  or  both. 

88  (4)      Gambling   Devices;  gambling  records. 

89  (a)     All  gambling  devices  are  public  nuisances  and  are  sub- 

90  ject  to  seizure,  immediately  upon  detection,  by  any  peace  officer, 

91  who  shall  hold  the  same  subject  to  confiscation  and  destruction 

92  by  order  of  a  court  having  jurisdiction. 

93  (b)     Xo  property  right  in  any  gambling  device  shall  exist  or 
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94  be  recognized  in  any  person,  except  the  possessory  right  of  of- 

95  ficers  enforcing  this  act. 

96  (c)     All  furnishings,  fixtures,  equipment  and  stock,  including 

97  without  limitation  furnishings  and  fixtures  adaptable  to  non- 
98  gambling  uses  and  equipment  and  stock  for  printing,  recording, 
99  computing,  transporting,  safekeeping  or  (except  as  otherwise  pro- 

100  vided  in  subsection  (c)  of  section  (5),  communication,  used  in  con- 

101  nection  with   professional  gambling  or  maintaining  a  gambling 

102  premises,  and  all  money  or  other  things  of  value  at  stake  or  dis- 

103  played  in  or  in  connection  with  professional  gambling  or  any  gam- 

104  bling  device,  shall  be  subject  to  seizure,  immediately  upon  detec- 

105  tion,  by  any  peace  officer,  and  shall,  unless  good  cause  is  shown  to 

106  the  contrary  by  the  owner,  be  forfeited  to  the  state  by  order  of  a 

107  court  having  jurisdiction,  for  sale  by  public  auction  or  as  otherwise 

108  provided  by  law.    Bonafide  liens  against   property  so  forfeited 

109  shall,  on  good  cause  shown  by  the  lienor,  be  transferred  from  the 

110  property  to  the  proceeds  of  the  sale  of  the  property.    Forfeit 

111  monies    and   other   proceeds    realized    from   the    enforcement   of 

112  this  subsection  shall  be  paid  equally  into  the  general  funds  of 

113  the  state  and  the  general  funds  of  the  political  subdivision  or 

114  other   public  agency,   if  any,  whose   officers   made   the   seizure, 

115  except  as  otherwise  provided  by  law. 

11G         (d)     Whoever  knowingly  owns,  manufactures,  possesses,  buys, 

HGa  sells,  rents,  stores,  repairs  or  transports  any  gambling  device,  or 

117  offers  or  solicits  any  interest  therein,  whether  through  any  agent 

118  or  employee  or  otherwise,  shall  be  fined  not  to  exceed  five-hundred 

119  dollars   ($500),  or  be  imprisoned  in  the  county  jail  for  a  term 

120  not  to  exceed  six   (6)    months,   or  both.   Subsection    (b)    of  this 

121  section  shall  have  no  application  in  the  enforcement  of  this  sub- 

122  section. 

123  (e)     Whoever  knowingly   prints,   makes,   possesses,   stores   or 

124  transports  any  gambling  record,  or  buys,  sells,  offers  or  solicits 

125  any  interest  therein,  whether  through  an  agent  or  employee  or 

126  otherwise,  shall  be  fined  not  to  exceed  five-hundred  dollars  ($500), 

127  or  be  imprisoned  in  the  county  jail  for  a  term  not  to  exceed  six 

128  (6)   months,  of  both,  and  in  the  enforcement  of  this  subsection 

129  direct  possession  of  any  gambling  record  shall  lie  presumed  to  lie 

130  knowing  possession  thereof. 

131  (5)     Gambling  information. 

132  (a)     Whoever  knowingly  transmits  or   receives  gambling  in- 

133  formation  by   telephone,   telegraph,   radio,    semophore   or   other 

134  means,   or   knowingly   installs   or   maintains   equipment  for   the 

135  transmission  or  receipt  of  gambling  information  shall  be  fined 

136  not    to    exceed   five-hundred   dollars    ($500),    or   lie    imprisoned 

137  in  the  county  jail  for  a  term  not  to  exceed  six   (6)   months,  or 

138  both. 

139  (b)     When  any  public  utility  is  notified  in  writing  by  a  law 

140  enforcement  agency  acting  within  its  jurisdiction  that  any  ser- 

141  vice,  facility  or  equipment  furnished  by  it  is  being  used  or  will 

142  be  used  to  violate  this  section,  it  shall  discontinue  or  refuse  the 

143  furnishing  of  such  service,  facility  or  equipment,  and  no  dam- 
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144  ages,    penalty    or   forfeiture,   civil    or   criminal,    shall   be   found 

145  against  any  public  utility  for  any  act  done  in  compliance  with 

146  any  such  notice.  Unreasonable  failure  to  comply  with  such  notice 

147  shall  be  prima  facie  evidence  of  knowledge  against  such  public 

148  utility.  Nothing  in  this  subsection  shall  be  deemed  to  prejudice 

149  the  right  of  any  person  affected  thereby  to  secure  an  appropriate 

150  determination,  as  otherwise  provided  by  law,  that  such  service, 

151  facility  or  equipment  should  not  be  discontinued  or  removed,  or 

152  should  be  restored. 

153  (c)     Facilities   and   equipment   furnished  by   a   public   utility 

1 54  in  the  regular  course  of  business,  and  which  remain  the  property 

155  of  such  utility  while  so  furnished,  shall  not  be  seized  jrarsuant 

156  to  paragraph  (c)  of  subsection  (4)  of  this  act  except  in  connec- 

157  tion  with  an  alleged  violation  of  this  act  by  such  public  utility, 

158  and  shall  be  forfeited  only  upon  conviction  of  such  public  utility 

159  therefor. 

160  (6)     Gambling  premises. 

161  (a)     All  gambling  premises  are  public  nuisances  and  shall  be 

162  subject  to  abatement  by  injunction  or  as  otherwise  provided  by 

163  law.  In  any  action  brought  under  this   subsection  the  plaintiff 

164  need  not  show  damage  and  may,  in  the  discretion  of  the  court, 

165  be  relieved  of  all  requirements  as  to  giving  security. 

166  (b)      When  any  property  or  premises  is  determined  by  a  court 

167  having   jurisdiction   to   be   gambling   premises,   the   owner   shall 

168  have  the  right  to  terminate  all  interest   of  anyone  holding  the 

169  same  under  him. 

170  (c)      When  any  property  or  premises  for  which  one  or  more 

171  licenses,  permits  or  certificates  issued  by  this  state,  or  any  po- 

172  litical  subdivisions  or  other  public  agency  thereof,  are  in  effect, 

173  is   determined   by   ei    court   having   jurisdiction    to   be   gambling 

174  premises  all  such  licenses,  permits  and  certificates  shall  be  void, 

175  and  no  license,  permit  or  certificate  so  cancelled  shall  be  reissued 

176  for  such  property  or  premises  for  a  period  of  sixty  (60)  days 

177  thereafter.  Enforcement  of  this  subsection  shall  be  the  duty  of 

178  all  peace  officers  and  all   taxing  and  licensing  officials  of  this 

179  state  and  its  political  subdivisions  and  other  public  agencies. 
ISO  (d)     Whoever  as  owner,  lessee,  agent,  employee,  operator,  oc- 
181  cupant  or  otherwise  knowingly  maintains  or  aids  or  permits  the 
1S2  maintaining  of  gambling  premises  shall  be  fined  not  to  exceed 

183  five-hundred  dollars  ($500),  or  be  imprisoned  in  the  county  jail 

184  for  a  term  not  to  exceed  six  (6)  months,  or  both,  and  whoever 

185  does  any  act  in  violation  of  this  paragraph  within  any  locked, 

186  barricaded  or  camouflaged  place  or  in  connection  with  any  elec- 

187  trical  or  mechanical  alarm  or  warning  system  or  arrangement 
L88  shall  be  fined  not  to  exceed  one-thousand  dollars  ($1,000)  or  be 

189  imprisoned  in  the  state  prison  for  a  term  not  to  exceed  five  (5) 

190  years,  or  both. 

191  (7)     Repeated  offenses. 

192  Any  person  who  has  been  convicted  of  a  violation  of  subsec- 

193  tion  3(b),  4(d),  5(a)   or  6(d)   of  this  act  or  prior  similar  laws 

194  of  this  state  or  any  other  jurisdiction  may,  upon  any  subsequent 

-108— 


195  violation  of  subsection  3(b),  4(d),  5(a)   or  G(d),  be   prosecuted 

196  as  a  repeating  offender,  and  upon  conviction  shall,  in  lieu  of  any 
li)7  other  penalty,  be  fined  not  to  exceed  five-thousand  dollars 
i98  ($5,000),  or  be  imprisoned  in  the  state  prison  for  a  term  not  to 
.199  exceed  five  (5)  years,  or  both. 

200  (8)     Restriction  on  political  subdivisions. 

201  No  county,  city  or  other  political  subdivision  or  public  agency 

202  of  this  state  shall  license,  tax,  permit  or  authorize  any  act,  trans- 

203  action  or  thing  in  violation  of  this  act,  and  all  ridings,  ordinances 

204  and  regulations  in  conflict  herewith  shall  be  null  and  void  from 

205  the  effective  date  of  this  act. 

206  (9)     Losses  at  gambling  may  be  recovered  in  civil  action. 

207  Any  person  who,  by  playing  or  betting  at  any  of  the  games 

208  prohibited  by  this  act,  loses  to  another  person  any  sum  of  money, 

209  thing  of  value,  and  pays  or  delivers  the  same,  or  any  part  there- 

210  of,  to  any  person  connected  with  operating  or  conducting  such 

211  game,   either   as   owner,   dealer   or   operator,   may,   at   any   time 

212  within  sixty  (60)  days  next  after  the  said  loss  and  payment  or 

213  delivery,  sue  for  and  recover  the  money  or  thing  of  value  so  lost 

214  and  paid  or  delivered,  or  any  part  thereof  from  any  person  hav- 

215  ing  any  interest,  direct  or  contingent,    in    the    game,    as    owner, 

216  backer,  or  otherwise,  with  costs  of  suit,  by  civil  action   before 

217  any   court   of  competent   jurisdiction,    together   with   exemplary 

218  damages,  which  in  no  case  shall  be  less  than  fifty  dollars  ($50)  nor 

219  more  than  five-hundred  dollars  ($500)  and  may  join  as  defendant 

220  in  said  suit,  all  persons  having  any  interest,  direct  or  contingent, 

221  in  such  games  as  backers,  owners,  or  otherwise. 

222  (10)      Action  may  be  brought  by  any  defendant  person. 

223  If  any  person  losing  such  money  or  thing  of  value  does  not, 

224  within  sixty  (60)   days,  without  collusion  or  deceit,  sue  for  the 

225  money  or  thing  of  value  so  lost  and  paid  or  delivered,  any  per- 

226  son,   dependent   in   any  degree   for   support   upon   or  entitled   to 

227  the   earnings   of   such    persons   losing   said   money,   or   thing   of 

228  value,  may,  within  one  year,  sue  for  and  recover  the  same,  with 

229  costs  of  suit  and  exemplary  damages  as  aforesaid,  against  any 

230  and  all  persons  Inning  any  interest,  direct  or  contingent,  in  the 

231  said  game  as  hackers,  owners  or  otherwise,  as  aforesaid. 

232  (11)     Compelling  testimony  in   such  actions. 

233  Every   person   liable   in  a   civil   action   under  this  act   may   he 

234  compelled  to  answer,  upon  oath,  interrogatories  annexed  to  the 

235  complaint  in  such  civil  action  for  the  purpose  of  discovery  of  his 

236  liability;   and   upon   discovery  and   repayment   of  the   money   or 

237  other  thin*;',  the  person  discovering  and  repaying  the  same,  with 

238  costs   and   such   an    amount   of   exemplary   damages   as   may   be 

239  agreed  upon  by  the  parties,  or  fixed  by  the  court,  shall  be  acquitted 

240  and  discharged  from  any  forfeiture,  punishment,  penalty,  he  or 

241  they  may  have  incurred  for  so  winning  such  money  or  thing,  dis- 

242  covered  and  repaid 

Source:     Model  Anti-Gambling  Act. 

Comment:     This  section  replaces  Chapter  24  of  the  current  code.  Except 
for  a  few  alterations,  the  section   embodies  the   Model   Anti-Gambling 
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Act  as  adopted  by  the  National  Conference  of  Commissioners  on  Uni- 
form State  Laws. 

The  changes  made  in  the  model  act  are  mi'nor.  In  section  (2),  two  defi- 
nitions, "peace  officer"  and  "courts"  have  been  omitted.  Section  (3),  con- 
cerning exemptions  for  natural  persons  was  deleted.  Section  (8)  of  the 
Model  Act  dealing  with  immunity  of  witnesses  was  omitted  in  favor  of 
the  proposed  statute  on  Compelling  Testimony-.  Immunity  from  Prosecu- 
tion, 94-109.  Section  (10)  of  the  Model  Act,  Severability,  was  also  omit- 
ted. 

Several  provisions  of  the  current  gambling  laws  were  not  covered  by 
the  Model  Act  and  have  been  included  as  Sections  (9),  (10),  and  (11). 

1  94-8-305.     LOTTERIES. 

2  (1)     Lottery  defined. 

3  A  lottery  is  any   scheme  for  the  disposal  or  distribution  of 

4  property  by  chance,  among'  persons  who  have  paid  or  promised 

5  to  pay  any  valuable  consideration  for  the  chance  of  obtaining 
0     such  property  or  a  portion  of  it,  or  for  any  share  or  interest  in 

7  such  property,  upon  any  agreement,  understanding,  or  expecta- 

8  tion  that  it  is  to  be  distributed  or  disposed  of  by  lot  or  chance, 

9  whether  called  a  lottery,  raffle,  or  gift  enterprise,  or  by  what- 

10  ever  name  the  same  may  be  known. 

11  (2)     Drawings  for  prizes  or  premiums  not  contemplated  by 

12  act,  when. 

13  This  act  shall  not  apply  to  the  giving  away  of  cash  or  merchan- 

14  dise  attendance  prizes  or  premiums  by  public  drawings  at  agri- 

15  cultural  fairs  or  rodeo  associations  in  this  state,  and  the  county 

16  fair  commissioners  of  agricultural  fairs  or  rodeo  associations  in 

17  this  state  may  give  away  at  such  fairs  cash  or  merchandise  at- 

18  tendance  prizes  or  premiums  by  public  drawings. 

19  (3)     Punishment  for  drawing  lottery. 

20  A  person  commits  the  offense  of  drawing  lottery  if  he  know- 

21  ingly  or  purposely  contrives,  prepares,    sets    up,    proposes,    or 

22  draws  any  lottery.  A  person  convicted  of  the  offense  of  drawing 

23  lottery  shall  be  fined  not  to  exceed  five-hundred  dollars  ($500) 

24  or  be  imprisoned  in  the  county  jail  for  a  term  not  to  exceed  six 

25  ((i)  months,  or  both. 

26  (4)     Punishment  for  selling  lottery  tickets. 

27  A  person  commits  the  offense  of  selling  lottery  tickets  if  he 

28  knowingly  or  purposely  sells,  gives,  or  in  any  manner  whatever 

29  furnishes  or  transfers  to  or  for  any  other  person,  any  ticket,, 

30  chance,  share  or  interest  or  any  paper,  certificate  or  instrument 

31  purporting  or  understood  to  lie  or  to  represent  any  ticket,  chance, 

32  share  or  interest  in,  or  depending  upon  the  event  of  any  lottery. 

33  A  person  convicted  of  the  offense  of  selling  lottery  tickets,  shall 

34  be  fined  not  to  exceed  five-hundred  dollars  ($500)  or  be  impris- 

35  oned  in  the  county  jail  for  a  term  not  to  exceed  six  (6)  months, 

36  or  both. 

37  (5)     Aiding  lotteries. 

38  A  person  commits  the  offense  of  aiding  lotteries  if  he  know- 
.'!!)     ingly  or  purposely  aids  or  assists,  either  by  printing,  writing, 

40  advertising,  publishing  or  otherwise,  in  setting  up,  managing  or 

41  drawing  any  lottery    or    in    selling   or   disposing   of   any    ticket, 

42  chance,  or  share  therein.   A    person  convicted  of  the  offense  of 
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4.'!  aiding  lotteries  shall  he  fined  not  to  exceed  five  hundred  dollars 

44  (500)  or  be  imprisoned  in  the  county  jail  for  a  term  not  to  exceed 

45  six  (6)  months,  or  both. 

46  (6)      Lottery  office  -  advertising  lottery  offices. 

47  A  person  commits  the  offense  of  setting  up  a  lottery  office  if 

48  lie  knowingly  or  purposely  opens,  sets  up  or  keeps,  by  himself, 

49  or  by  any  other  person,  any  office  or  any  premises  for  the  sale 

50  of,  or  for  registering  the  number  of  any  ticket  in  any  lottery  with- 

51  in  or  without  this  state,  or  who  by   printing,  writing,  or  other- 

52  wise,  advertises  or  publishes  the  setting  up,  opening,  or  using  of, 

53  any  such  office.  A  person  convicted  of  the  offense  of  setting  up 

54  a  lottery  office  shall  be  fined  not  to  exceed  fivedmndred  dollars 

55  ($500)  or  be  imprisoned  in  the  county  jail  for  a  term  not  to  exceed 
50  six  (G)  months,  or  both. 

57  (7)     Insuring  lottery   tickets  -  publishing  offers  to   insure. 

58  A  person  commits  the  offense  of  insuring  a  lottery  ticket  if  he 

59  knowingly   or   purposely   insures  or   receives   any   consideration 

60  for  insuring  for  or  against  the  drawing  of  any  ticket  in  any  lot- 

61  tery  whatever,  whether  drawn  or  to  be  drawn  within  this  state 

62  or  not,  or  who    receives    any    valuable    consideration    upon    any 

63  agreement  to  repay  any  sum  or  deliver  the  same,  or  any  other 

64  property  if  any  lottery  ticket  or  number  of  any  ticket  in  any  lot- 

65  tery  shall  prove  fortunate  or  unfortunate,  or  shall  be  drawn  or 
(iG  not  lie  drawn  at  any  particular  time,  or  in  any  particular  order, 

67  or  who  promises  or  agrees  to  pay  any  sum  of  money,  or  to  de- 

68  liver  any  goods,  things  in  action  or  property,  or  to  forbear  to  do 

69  anything  for  the  benefit  of  any  person,  with  or  without  consid- 

70  oration,  upon  any  event  or  contingency,  dependent  on  the  draw- 

71  ing  of  any  ticket  in  any  lottery,  or  who  publishes  any  notice  or 

72  jiroposal  of  any  of  the  purposes  aforsaid.  A  person  convicted  of 

73  the  offense   of   insuring  a   lottery   shall   be   fined   not   to  exceed 

74  five-hundred  dollars  ($500)  or  be  imprisoned  in  the  county  jail 

75  for  a  term  not  to  exceed  six  (6)  months,  or  both. 

76  (8)     Property  offered  for  disposal  in  lottery  forfeited. 

77  All  moneys  or  property  offered  for  sale  or  distribution  in  vio- 

78  lation  of  any  of  the  provisions  of  this  section,  are  forfeited  to  the 

79  state,  and  may  be  recovered  by  information  filed,  or  by  an  action 

80  brought  by  the  attorney  general,  or  by  any  county  attorney  in 

81  the  name,  of  the  state.  Upon  the  filing  of  the  information  or  com- 

82  plaint,  the  clerk  of  the  court,  or,  if  the  suit  is  in  a  justice's  court, 

83  the  justice,  must  issue  an  attachment  against  the  property  men- 

84  tioned  in  the  complaint  or  information,  which  attachment  has  the 

85  same  force  and  effect  against  such  property,  and  is  issued  in  the 

86  same  manner  as  attachments  are  issued  from  the  district  courts 

87  in  civil  cases. 

88  (9)     Letting  building  for  lottery  purposes. 

89  A    person  commits  the  offense  of  permitting  premises  to  be 

90  used  for  lottery  purposes  if  he  knowingly  or  purposely  lets  or 

91  permits  to  be  used,  any  premises  or  any  portion  thereof,  knowing 

92  that  it  is  to  be  used  for  setting  up,  managing,  or  drawing,  any 

93  lottery,  or  for  the  purpose  of  selling  or  disposing  of  lottery  tick- 
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94  ets.   A   person  convicted  of  the  offense  of  permitting  premises 

95  to  be  used  for  lottery  purposes  shall  be  fined  not  to  exceed  five- 

96  hundred  dollars  ($.100)  or  be  imprisoned  in  the  county  jail  for  a 

97  term  not  to  exceed  six  (6)  months,  or  both. 

98  (10)     Lotteries  out  of  this  state. 

99  The  provisions  of  this  section  an-  applicable  to  lotteries  drawn 

100  or  to  he  drawn  out  of  tins  state,  whether  authorized  or  not  by 

101  the  laws  of  the  state  or  county  where  they  are  drawn  or  to  be 

102  drawn,  in  the  same  manner  as  lotteries  drawn  or  to  be  drawn 

103  within  this  state. 

Source:     RCM   1947,  Title  94,  Chapter  30. 

1  94-8-306.     BRIBERY  IX  CONTESTS. 

2  (1)     A  person  commits  the  offense  of  bribery  in  contests  if 

3  he  purposely  or  knowingly  offers,  confers,  or  agrees  to  confer 

4  upon  another,  or  solicits,  accepts,  or  agrees  to  accept  from  another : 

5  (a)     Any  pecuniary  benefit  as  a  consideration  for  the  recip- 

6  ient's  failure  to  use  his  best  efforts  in  connection  with  any  pro- 

7  fessional   or  amateur  athletic  contest,  sporting  event  or  exhibi- 

8  tion;  or 

9  (b)     Any  benefit  as  consideration  for  a  violation  of  a  known 

10  duty  as  a  person  participating  in,  officiating  or  connected  with 

11  any  professional  or  amateur  athletic  contest,  sporting  event  or 

12  exhibition. 

13  (2)     A  person  convicted  of  the  offense  of  bribery  in  contests 

14  shall  be  fined  not  to  exceed  five  thousand  dollars  ($5,000)  or  be 

15  imprisoned  in  the  state  prison  for  a  term  not  to  exceed  five  (5) 
l(i     years,  or  both. 

Source:     Adapted  from  111.  sec.  29-1. 

Comment:  The  bribery  of  a  participant  in  a  sporting-  event  constitutes 
an  activity  sufficiently  deceitful  to  warrant  criminal  sanctions.  The  pur- 
pose of  this  type  of  legislation  is  two-fold.  First,  by  preventing  the  offer 
and  acceptance  of  such  bribes  it  attempts  to  protect  the  moral  character 
of  participants  and  officials  from  the  influence  and  corruption.  Secondly, 
through  the  use  of  criminal  sanctions,  the  economic  and  psychological  ill 
effects  of  "fixed"  contests  are  sought  to  be  avoided. 
The  general  phrase  "failure  to  use  his  best  efforts  in  connection  with 
[a  contest]"  is  intended  to  cover  any  conduct  whereby  a  participant  tries 
to  lose  the  contest,  lower  the  margin  of  victory,  establish  a  point  spread, 
etc.,  or,  in  the  case  of  an  official  or  other  person,  conduct  whereby  he 
deliberately  misjudges,  dishonestly  referees  or  supervises,  or  otherwise 
unfairly  attempts  to  influence  the  outcome  of  the  contest. 
The  section  has  no  counter-part  in  the  prevailing  criminal  code  of  Mon- 
tana. 

1  94-8-307.     MISTREATING  PRISONERS 

2  (1)     A   person  commits  the  offense  of  mistreating  prisoners 

3  if,  being  responsible  for  the  care  or  custody  of  a  prisoner,  he; 

4  (a)      Assaults  or  otherwise  injures  a  prisoner;  or 

5  (b)     Intimidates,  threatens,  endangers  or  withholds  reasonable 
(>     necessities  from  the  prisoner  with  the  purpose  to  obtain  a  con- 

7  fession  from  him,  or  for  any  other  purpose;  or 

8  (c)     Violates  any  civil  right  of  a  prisoner. 

9  (2)     A  person  convicted  of  the  offense  of  mistreating  prison- 
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0     ers  shall  be  removed  from  office  or  employment  and  imprisoned 
11      in  the  state  prison  for  a  term  not  to  exceed  five  (5)  years. 

Source:     New. 

Comment.  This  section  replaces  RCM  1947,  Sections  94-3917,  "Inhu- 
manity to  prisoners,"  and  94-3918,  "Confessions  obtained  by  duress  or 
inhuman  practices."  The  purpose  of  the  section  is  to  provide  more  con- 
cise terminology  for  the  offenses  against  prisoners.  Thus,  the  terms 
assault,  intimidation,  threat,  endanger  and  withhold  are  far  superior  in 
their  clarity  than  "inhumanity"  or  "inhuman  practices." 
The  maximum  punishment  provided  in  the  proposed  section  raises  the 
offense  to  a  felony,  and  removal  from  office.  The  more  severe  punish- 
ment for  such  offenses  is  based  on  two  premises:  the  relatively  helpless 
circumtance  of  a  prisoner  subjected  to  such  treatment  and  the  accepted 
policy  that  a  sentence  to  imprisonment  should  be  rehabilitative  in  na- 
ture. Clearly,  little  rehabilitation  or  reorientation  to  social  norms  can 
be  accomplished  when  those  responsible  for  the  custody  and  care  of 
prisoners  feel  that  they  can  mistreat  them  with  impunity. 


1  TITLE    95.     MONTANA    CODE    OF    CRIMINAL    PROCE- 

2  DURE. 

3  CHAPTER  15.  CHARGING  AN  OFFENSE 

4  95-1507.  SENTENCE  OF  IMPRISONMENT  FOR  PERSIS- 

5  TENT  FELONY  OFFENDER. 

0  (1)     Definition  of  persistent  felony  offender. 

7  (a)      Persistent  felony  offender  means  a  person  who  stands  con- 

>S  victed  of  a  felony  after  having  previously  been  convicted  of  two 

9  or  more  felonies,  as  provided  in  subsection   (b)  and  (<•)   of  this 

10  section. 

11  (b)     A  previous  felony  conviction  within  the  meaning  of  para- 

12  graph  fa)  of  tins  section  is  a  conviction  of  an  offense  in  this  state, 

13  or   in    any   other   jurisdiction    which   felony  conviction   has  been 

14  charged  and  proved  according  to  95-1506;  and 

15  (i)     A  sentence  to  a  term  of  imprisonment   in   excess  of  one 
It!  year  was  imposed;  and 

17  (ii)     The  defendant  was  not   pardoned  on  the  ground  of  inno- 

18  cence. 

19  (c)      For   the   purpose   of  determining  whether  a   person   has 

20  two   or  more   previous   felony   convictions,  two  or  more  convic- 

21  tions    of    offenses    that    were   committed    prior   to    the   time   the 

22  defendant   was    sentenced   for   any   of   such   convictions   shall   be 

23  deemed  to  be  only  one  conviction. 

24  (2)     Authorized  sentence. 

25  When  the  court  has  found,  pursuant  to  the  provisions  of  the 
20  code  of  criminal  procedure,  that  a  person  is  a  persistent  felony 

27  offender,  and  when  it  is  of  the  opinion  that  the  nature  and  cir- 

28  cumstances  of  his  criminal  conduct  indicate  that  extended  incar- 

29  ceration  or  lifetime  supervision  will  best  serve  the  public  inter- 

30  est,  the  court,  in  lieu  of  imposing  the  sentence  of  imprisonment 

31  authorized  shall  impose  a  sentence  in  the  state  prison  for    a  term 

32  of  not  less  than  five  (5)  years  nor  more  than  one  hundred  (100) 

33  years  which  sentence  shall  not  be  suspended. 
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Source:     N.Y.  Penal  Code  70.10. 

Comment:  New  York  was  the  first  state  in  the  Union  to  have  per- 
sistent-offender legislation,  although  today  this  is  commonly  included, 
in  one  form  or  another,  in  the  laws  of  every  state.  The  provisions  of  the 
former  N.Y.  law,  which  made  added  punishment  mandatory  whenever 
the  convicted  defendant  had  previously  been  convicted  of  one  or  more 
felonies,  was  widely  objected  to.  They  required  the  court  to  "blind  itself 
to  all  relevant  sentencing  criteria,  such  as  the  circumstances  surround- 
ing the  crime  for  which  the  sentence  is  to  be  imposed,  the  nature  and 
circumstances  of  the  previous  crimes,  and  the  history,  character  and 
condition  of  the  defendant.  Another  major  objection  was  that  a  person 
may  have  been  convicted  of  all  three  felonies  at  one  time  and  become 
subject  to  the  mandatory  life  term  upon  his  second  encounter  with  cor- 
rectional process." 

The  section  changes  the  present  law.  First,  to  be  subject  to  persistent 
ing  the  crime  for  which  the  sentence  is  to  be  imposed,  the  nature  and 
offender  treatment,  the  convicted  defendant  must  have  been  convicted  of 
two  previous  felonies,  rather  than  the  one  which  now  suffices  to  mandate 
added  punishment.  There  would  be  no  mandatory  increase  of  the  sentence 
for  a  second  felony  offense.  When  it  is  determined  that  he  is  a  per- 
sistent offender,  it  is  then  placed  within  the  court's  discretion,  on  a 
finding  that  "extended  incarceration  and  lifetime  supervision  will  best 
serve  the  public  interest,"  to  sentence  the  offender  to  life  imprisonment. 
The  section  covers  RCM  1947,  Sections  94-4713,  "Second  offense,  how 
punished  after  conviction  of  former  offense;"  94-4714,  "Second  offense, 
how  punished  after  conviction  of  attempt  to  commit  a  state  prison  of- 
fense;" 94-4715,  "Foreign  conviction  for  former  offense." 

1  CHAPTER  22:  SENTENCE  AND  JUDGMENT. 

2  95-2206.1.  SENTENCE  TO  DEATH. 

3  When  a  person  is  convicted  of  an  offense  punishable  by  death  or 

4  imprisonment,  the  court  may  sentence  the  offender  to  death  or 

5  imprisonment. 

Source:     New. 

Comment:  The  purpose  of  this  section  is  to  provide  for  the  sentencing 
to  death  by  the  court,  a  provision  which  is  lacking  under  the  current 
criminal  procedural  code.  The  former  laws  providing  for  the  sentence 
of  death  were  repealed  in  1967. 

1  95-2206.2.    WHEN    NO    PLACE    OF    IMPRISONMENT    IS 

2  SPECIFIED. 

3  When  a  statute  authorizes  imprisonment  for  its  violation  but 

4  does  not  prescribe  the  place  of  imprisonment,  a  sentence  not  to 

5  exceed  one  year  shall  be  to  the  county  jail. 

Source:     New. 

Comment:  This  section  supplements  Section  94-105,  Classification  of 
Crimes,  provides  that  the  actual  sentence  imposed  upon  conviction  de- 
termines whether  an  offense  is  a  felony  or  misdemeanor.  The  meaning 
of  that  section  and  this  is  that  any  imprisonment  for  any  offense  which 
is  less  than  one  year  must  be  in  a  county  jail.  If  the  imprisonment  ex- 
ceeds one  year,  it  must  be  in  the  state  prison. 

1  95-2206.3.  WHEN  NO  PENALTY  IS  SPECIFIED. 

'2  The  court  in  imposing  sentence  upon  an  offender  convicted  of 

3  an  offense  for  which  no  penalty  is  otherwise  provided,  or  if  the 

4  offense  is  designated  a  misdemeanor  and  no  penalty  is  otherwise 

5  provided,  may  sentence  the  offender  to  a  term  of  imprisonment 
0  not  to  exceed  six  (6)  months  in  the  county  jail  or  a  fine  not  to 
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7  exceed    five-hundred    dollars    ($500),    or    both.     Where    statutes 

8  outside   of   the   criminal   code   refer   to   a   subsequently   repealed 

9  section    in   Title  94   Por  a    penalty,   then   the   penalty   shall   be  a 

10  fine  of  not  to  exceed  five-hundred  dollars   ($500)   or  imprison- 

11  nient  in  the  county  jail  for  a  term  not  to  exceed  six  (6)  months, 

12  or  both. 

Source:     New. 

Comment:  The  purpose  of  this  section  is  to  specify  that  a  misdemeanor 
may  only  be  punished  by  a  fine  of  five-hundred  dollars  ($500),  imprison- 
ment in  the  county  jail  for  six  (6)  months,  or  both,  but  nothing  more. 
No  such  penalties  will  be  found  in  the  proposed  code  but  many  are  found 
in  other  parts  of  the  Revised  Codes  of  Montana,  1947.  The  section  also 
provides  for  punishment  of  offenses  found  in  other  sections  of  the  code 
for  which  specific  sections  of  the  current  criminal  code  provide  punish- 
ment, as  these  sections  shall  be  repealed. 

1  95-220G.4.  WHEN  NO  FELON?  PENALTY  IS  SPECIFIED. 

2  The  court  in  imposing  sentence  upon  an  offender  convicted  of 

3  an  offense  which  is  designated  as  a  felony,  and  no  penalty  is  oth- 

4  erwise  provided,  may  sentence  the  offender  for  any  term  not  to 

5  exceed  five  (5)  years  in  the  state  prison. 

Source:     New. 

Comment:  The  purpose  of  this  section  is  to  specify  that  the  only  pun- 
ishment that  may  be  given  for  a  conviction  of  a  felony  offense  unless 
a  specific  penalty  is  stated  is  imprisonment  in  the  state  prison  for  a  term 
not  to  exceed  five  (5)  years.  Where  the  commission  of  a  felony  is  of  an 
aggravated  nature,  any  punishment  for  the  offense  in  excess  of  five 
(5)  years  is  set  forth  in  the  applicable  section  of  the  proposed  code. 

1  95-2227.  EFFECT  OF  CONVICTION. 

2  (1)     A  sentence  of  imprisonment  in  the  state  prison  for  any 

3  term  of  more  than  one  year  suspends  only  those  civil  rights  as 

4  provided  in  the  constitution  and  laws  of  the  State  of  Montana. 

5  (2)     None  of  the  following  rights  are  suspended  by  such  sen- 

6  tence : 

7  (a)     The  right  to  own.  buy,  sell,  inherit  and  devise  any  prop- 

8  erty;  or 

9  (b)     The   right   to  be  a  witness  in  a  judicial   proceeding;   or 

10  (c)     The  right  to  lie  protected  from  abuse  and  injury  while 

11  so  imprisoned. 

12  (3)     After  expiration  of  sentence,  or  after  pardon,  all  rights 

13  suspended   shall   only  be   restored  by  the  governor,  upon  cause 

14  being  shown.    The  governor  may  request  an  investigation  by  the 

15  Board  of  Pardons  to  determine  if  such  restoration  is  advisable. 

16  (4)     When  a  person  has  been  deprived  of  his  civil  rights  by 

17  reason  of  a  conviction  of  an  offense  and  this  sentence  has  ex- 

18  pired,  or  he  has  been  pardoned,  he  shall  be  restored  to  all  his 

19  civil  rights  and  to  full  citizenship,  the  same  as  if  such  conviction 

20  had  not  occurred.  The  right  to  vote  can  only  be  restored  by  the 

21  governor  as  provided  in  Art.  VI  I,  Sec.  9  and  Art.  IN,  Sec.   (2) 

22  of  the  Montana  Constitution. 

Source:     New. 

Comment:  This  section  replaces  RCM  1947,  Sections  94-4720,  Civil 
rights  of  convict  suspended;   94-4721,  Civil  death;   94-4722,   Limitations 
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on  two  proceeding  sections;  94-4723,  Convict  competent  witness;  94- 
4724,  Person  of  convict  protected  and  94-4745,  Forfeitures.  The  intent 
of  the  section  is  to  insure  that  a  person  convicted  of  any  offense  shall 
not  forfeit  any  civil  rights  that  are  not  set  forth  specifically  in  the  Mon- 
tana Constitution  or  laws  of  the  state.  The  section  also  provides  a  pro- 
cedure for  the  restoration  of  all  suspended  rights,  either  by  the  governor 
or  by  operation  of  the  law  upon  expiration  of  sentence,  or  pardon. 

1  CHAPTER  28 :  PROBATION,  PAROLE  AND  CLEMENCY 

2  95-2801.     ACT,  HOW  CITED.  This  act  shall  be  known  and 

3  niav  be  cited  as  the  "Probation,  Parole  and  Executive  Clemency 

4  Act." 

1  95-2802.     BOARD  OF  PARDONS— ORGANIZATION.  There 

2  is  hereby  created  a  state  board  of  pardons,  hereinafter  referred 

3  as  the  "board,"  consisting  of  three  (3)  members  who  shall  be  ap- 

4  pointed  by  the  governor  with  the  advice  and  consent  of  the  sen- 

5  ate.  The  board  shall  administer  the  executive  clemency,  proba- 

0  tion  and  parole  system,  and  shall  endeavor  to  secure  the  effective 

7  application  and  improvement  of  such  system  and  the  laws  upon 

8  which  it  is  based.  The  members  of  the  board  shall  serve  on  a  per 

9  diem  basis  and  shall  he  paid  at  the  rate  of  fifteen  dollars  ($15.00) 

10  per  day  of  service,  plus  actual  and  necessary  expenses,  and  shall 

11  meet  at  least  once  each  month  at  the  state  prison.  The  members 

12  of  the  board  shall   serve  for  terms  of  six  (0)   years,  and  until 

13  their  successors  are  duly  appointed  and  qualified,  provided,  how- 

14  ever,  that  two  (2)  of  those  first  appointed  after  this  act  takes  ef- 

15  feet,  shall  serve  for  terms  of  two  (2)  and  four  (4)  years,  respec- 
10  tively.   The   governor   shall   appoint   the   members   of   the  board 

17  and  call  a  meeting  thereof  within  thirty  (30)  days  of  the  effec- 

18  tive  date  thereof.  The  board  shall  immediately  thereafter  set  up 

19  the  system  herein  provided  for,  and  make  the  necessary  appoint- 

20  ments  of   its  director,   and  other  employees.   Suitable  quarters, 

21  supplies  and  equipment  shall  be  provided.  The  principal  office 

22  of  the  board  shall  be  in  Deer  Lodge,  Montana.  A  vacancy  occur- 

23  ring  before  the  expiration  of  any  member's  term  of  office  shall 

24  be  filled  in  the  same  manner  for  the  unexpired  portion  of  said 

25  term.  The  governor  may  at  any  time,  after  notice  and  hearing, 
20  remove  any  member  for  neglect  of  duty,  malfeasance,  misfeas- 
27  ance  or  nonfeasance  in  office. 

1  95-2803.     DEFINITIONS.  When  used  in  this  act,  unless  the 

2  context  otherwise  requires : 

3  (a)     "Probation"  is  the  release  by  the  court  without  imprison- 

4  ment  except  as  otherwise  provided  by  law,  of  a  defendant  found 

5  guilty  el'  a  crime  upon  verdict  or  plea,  subject  to  conditions  im- 
i)     posed  by  the  court  and  subject  to  the  supervision  of  the  board 

7  upon  direction  of  the  court. 

8  (b)     "Parole"  is  the  release  to  the  community  of  a  prisoner 

9  by  the  decision  of  the  board  prior  to  the  expiration  of  his  term, 

10  subject    to   conditions    imposed  by   the   hoard   and    subject   to    its 

1 1  supervision. 

12  (c)     "Executive  clemency"  refers  to  the  powers  of  the  gover- 
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13  nor  as  provided  by  section  9  of  article  VII  of  the  constitution  of 

14  the  state  of  Montana. 

1  95-2804.     SEAL,  ORDERS,  RECORDS,  REPORT.  The  board 

2  shall  adopt  an  official  seal  of  which  the  courts  shall  take  judicial 

3  notice.  A  majority  of  the  board  shall  constitute  a  quorum.  De- 

4  cision  of  the  board  may  be  by  majority  vote.  The  orders  of  the 

5  board  shall  not  be  reviewable  except  as  to  compliance  of  terms 

6  of  this  act.  The  board  shall  keep  a  record  of  its  acts  and  deci- 

7  sions  available  to  the  public,  providing,  however,  that  all  social 

8  records,  including  the  pre-sentence  report,  the  pre-parole  report 

9  and  the  supervision  history  obtained  in  the  discharge  of  official 

10  duty  by  any  member  or  employee  of  the  board,  shall  be  confi- 

11  dential  and  shall  not  be  disclosed  directly  or  indirectly  to  anyone 

12  other  than  the  members  of  the  board  or  a  judge;  provided,  how- 

13  ever,  that  the  board  or  a  court  may  in  its  discretion,  whenever 

14  the  best  interest  or  welfare  of  a  particular  defendant  or  pris- 

15  oner  makes  such  action  desirable  or  helpful,  permit  the  inspec- 
ts tion  of  the  report  or  any  parts  thereof  by  the  prisoner  or  his  at- 
17  torney.  The  board  shall  report  as  provided  in  section  82-4002. 

1  95-2805.     DIRECTOR  AND  EMPLOYEES— SALARIES  TO 

2  BE   PAID   MONTHLY— APPROVAL   AND   AUDITING.    The 

3  board  shall  appoint  a  state  director  of  probation  and  parole,  here- 

4  inafter  referred  to  as  the  "director"  who  shall  appoint,  with  the 

5  approval  of  the  board,  an  assistant  director,  probation  and  pa- 

6  role  officers  and  other  employees  required  to  administer  the  pro- 

7  visions  of  this  act.  The  director  shall  receive  an  annual  salary 

8  in  such  amount  as  may  be  specified  by  the  legislative  assembly 

9  in  the  appropriation  to  the  board  of  pardons  payable  monthly, 

10  which   shall    include  compensation   for   all   services    rendered  as 

11  interstate  compact  administrator.  If  the  legislative  assembly  does 

12  not  specify  the  maximum  salary  of  the  state  director  in  the  ap- 

13  propriation  to  the  board  of  pardons,  it  shall  be  fixed  by  the  board 

14  after  approval  by  the  board  of  examiners.  Before  approving  any 

15  salary  increase,  the  board  of  examiners  shall  review  the  salaries 
10  of   comparable    positions    in    Montana    state    government,    other 

17  states,  and   private   industry.   All   other  officers  and  employees 

18  of  the  board  shall  receive  such  compensation  for  their  services 

19  as  may  be  fixed  by  the  board.  All  officers  and  employees  of  the 

20  board  shall  hold  office  at  the  pleasure  of  the  board  and  shall  per- 

21  form  such  duties  as  are  imposed  on  them  by  law  or  by  the  board. 

22  The  salaries  of  all  officers  and  employees  of  the  board  shall  be 

23  paid   monthly   after   such   salaries   have   been   approved  by   the 

24  board  upon  claims  therefor. 

1  95-2806.     EXPENSES  TO  BE  PAID.  All  expenses  incurred 

2  by  the  board  pursuant  to  the  provisions  of  this  act,  including  the 

3  actual  and  necessary  traveling  and  other  expenses  and  disburse- 

4  meats  of  the  members  thereof,  its  officers  and  employees,  incur- 
le  on  business  of  the  board  either  within  or  without  the 
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6  state,  shall,  unless  otherwise  provided  in  this  act,  be  paid  from 

7  funds  appropriated,   after  being  approved  by  the  board  upon 

8  claims  therefor. 

1  95-2807.     LEGAL  ADVISER  OF  THE  BOARD.  The  board 

2  may  appoint  any  qualified  attorney  or  the  attorney  general  to 

3  act  as  its  legal  adviser  and  represent  it  in  all  proceedings  when- 

4  ever  so  requested  by  the  board. 

1  95-2808.     DUTIES  OF  THE  DIRECTOR.  The  director  shall 

2  be  the  executive  officer  of  the  board.  He  shall  be  responsible 

3  for  such  investigation  and  supervision  as  may  be  requested  by 

4  the  board  or  the  courts.  He  shall,  subject  to  the  approval  of  the 

5  board,  divide  the  state  into  districts  and  assign  probation  and 
G  parole  officers  to  serve  in  the  various  districts  and  courts;  he 

7  shall  obtain  office  quarters  for  such  staff  in  each  district  as  may 

8  be  necessary.  He  shall  assign  the  secretarial,  bookkeeping  and 

9  accounting  work  to  the  clerical  employees,  including  receipt  and 

10  disbursement  of  money.  He  shall  direct  the  work  of  the  probation 

11  and  parole  officers  and  other  employees  assigned  to  him.  He  shall 

12  formulate  methods  of  investigation,  supervision,  record  keeping 

13  and  reports.  lie  shall  conduct  training  courses  for  the  staff.  He 

14  shall   seek   to  co-operate  with  all  agencies,   public   and   private, 

15  which  are  concerned  with  the  treatment  or  welfare  of  persons  on 

16  probation  or  parole.  He  shall  further  be  charged  with  the  ad- 

17  ministration  of  the  provisions  of  the  interstate  compact  for  the 

18  supervision  of  parolees  and  probationers. 

1  95-2809.     DUTIES  OF  PROBATION  AND  PAROLE  OFFI- 

2  CERS.  Probation  and  parole  officers  shall  investigate  all  persons 

3  referred  to  them  for  investigation  by  the  director  of  probation 

4  and  parole  or  by  any  court  to  which  they  are  instructed  by  the 

5  director  to  serve.  They  shall  furnish  to  each  person  released  un- 

6  der  their  supervision  a  written   statement  of  the  conditions  of 

7  probation  or  parole  and  shall  instruct  him  regarding  same.  They 

8  shall  keep  informed  of  the  conduct  and  condition  of  each  person 

9  released  under  their  supervision  and  use  all  suitable  methods  to 
ID  aid  and  encourage  him  to  bring  about  improvement  in  his  con- 

11  duct  and  condition.  Probation  and  parole  officers  shall  keep  de- 

12  tailed  records  of  their  work.  They  shall  supervise  the  collection 

13  and  disbursement  of  all  moneys  when  so  instructed  by  the  direc- 

14  tor  in  accordance  with  the  orders  of  a  court.  They  shall  make 

15  such  reports  in  writing  as  the  director  may  require. 

1  95-2810.     CONDITIONS  OF  PROBATION  OR  SUSPENSION 

2  OF  SENTENCE.  The  board  may  adopt  general  rules  or  regula- 

3  tions  concerning  the  conditions   of   probation   or   suspension   of 

4  sentence.  Such  conditions  shall  apply  in  the  absence  of  any  spe- 

5  cific  or  inconsistent  conditions  imposed  by  a  court.  Nothing  here- 
(i  in  contained  shall  limit  the  authority  of  the  court  to  impose  or 

7  modify  any  general  or  specific  conditions  of  probation  or  of  sus- 

8  pension  of  sentence. 
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9  The  probation  and  parole  officer  may  recommend,  and  by  or- 

10  dor  duly  entered,  a  court  may  modify  any  condition  of  probation 

11  or  suspension  of  sentence  at  any  time.  Due  notice  shall  be  given 

12  to  the  probation  and  parole  officer  before  any  such  conditions 

13  are  modified  and  he  shall  be  given  an  opportunity  to  be  heard 

14  thereon.  The  court  shall  cause  a  copy  of  any  such  order  to  be 

15  delivered  to  the  probation  and  parole  officer  and  the  probationer. 

1  95-2811.     ARREST— SUBSEQUENT  DISPOSITION.  At  any 

2  time  during-  probation  or  suspension  of  sentence  a  court  may  is 

3  sue  a  warrant  for  the  arrest  of  the  defendant  for  violation  of 

4  any  of  the  conditions  of  release,  or  a  notice  to  appear  to  answer 

5  to  a  charge  of  violation.  Such  notice  shall  be  personally  served 

6  upon    the   defendant,    The   warrant   shall   authorize   all   officers 

7  named  therein  to  return  such  defendant  to  the  custody  of  the 

8  court   or   to   any   suitable   detention   facility   designated  by   the, 

9  court.  Any  probation  and  parole  officer  may  arrest  such  defen- 

10  dant  without  a  warrant,  or  may  deputize  any  other  officer  with 

11  power  of  arrest  to  do  so  by  giving  him  a  written  statement  set- 

12  ting  forth  that  the  defendant  has,  in  the  judgment  of  said  pro- 

13  bation  officer,  violated  the  conditions  of  his  release.  Such  written 

14  statement  delivered  with  the  defendant  by  the  arresting  officer 

15  to  the  official  in  charge  of  a  county  jail  or  other  place  of  deten- 

16  tion  shall  be  sufficient  warrant  for  the  detention  of  the  defen- 

17  dant.  The  probation  and  parole  officer,  after  making  an  arrest, 

18  shall  present  to  the  detaining  authorities  a  similar  statement  of 

19  the  circumstances  of  violation.  Provisions  regarding  release  on 

20  bail  of  persons  charged  with  crime,  shall  be  applicable  to  the 

21  defendants  arrested  under  these  provisions. 

22  Upon  such  arrest  and  detention,  the  probation  and  parole  of- 

23  ficer  shall  immediately  notify  the  court  with  jurisdiction  over 

24  such  prisoner,  and  shall  submit  in  writing  a  report  showing  in 

25  what  manner  the  defendant  has  violated  the  conditions   of  re- 

26  lease.  Thereupon,  or  upon  an  arrest  by  warrant  as  herein  pro- 

27  vided,  the  court  shall  cause  the  defendant  to  be  brought  before 

28  it   without   unnecessary   delay   for   a   hearing   on    the   violation 

29  charged.  The  hearing  may  be  informal  or  summary.  If  the  viola- 

30  tion  is  established,  the  court  may  continue  to  revoke  the  proba- 

31  tion  or  suspension  of  sentence,  and  may  require  him  to  serve  the 

32  sentence  imposed,  or  any  lesser  sentence,  and,  if  imposition  of 

33  sentence  was  suspended,  may  impose  any  sentence  which  might 

34  originally  have  been  imposed. 

35  A  probationer  or  defendant  under  suspension  of  sentence  for 

36  whose  return  a  warrant  has  been  issued  by  the  court,  shall,  after 

37  the  issuance  of  the  warrant,  if  it  is  found  that  such  warrant  can- 

38  not  be  served,  be  deemed  a  fugitive  from,  or  to  have  fled  from, 

39  justice.  If  it  shall  appear  that  he  has  violated  the  provisions  of 

40  his  release,  whether  the  time  from  the  issuing  of  such  warrant 

41  to  the  date  of  his  arrest,  or  any  part  of  it,  shall  be  counted  as 

42  time  served  on  probation  or  suspended  sentence,  shall  be  deter- 

43  mined  by  the  court. 
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1  95-2812.     PAROLE  AUTHORITY  AND  PROCEDURE.  The 

2  board  shall  release  on  parole  any  person  confined  in  the  Montana 

3  state  prison,  except   persons  under  sentence  of  death,  when  in 

4  its  opinion  there  is  reasonable  probability  that  the  prisoner  can 

5  be  released  without  detriment  to  himself  or  to  the  community, 

6  provided, 

7  1.     That  no  convict  serving  a  time  sentence  shall  be  paroled 

8  until  he  shall  have  served  at  least  one-quarter  (1/4)  of  his  full 

9  full  term,  less  good  time  allowances  off,  as  provided  in  section 

10  80-740;  except  that  any  convict  serving  a  time  sentence  may  be 

11  after  he  shall  have  served,  upon  his  term  of  sentence,  twelve  and 

12  one-half  (12  1/2)  years; 

13  2.     No  convict,  serving  a  life  sentence,  shall  be  paroled  until 

14  he  shall  have  served  twenty-five  (2;"))  years,  less  the  good  time 

15  allowances  off,  as  provided  in  section  80-740.  All  parolees  shall 
16"  issue  upon  order  of  the  board,  duly  adopted. 

17  Within  two  (2)  months  after  his  admission  and  at  such  inter- 

18  vals  thereafter  as  it  may  determine,  the  board  shall  consider  all 

19  pertinent  information  regarding  each  prisoner,  including  the  cir 

20  cumstances  of  his  offense,  his  previous  social  history  and  crimi- 

21  nal  record,  his  conduct,  employment  and  attitude  in  prison,  and 

22  the  reports  of  such   physical  and  mental  examinations  as  have 

23  been  made. 

24  Before  ordering  the  parole  of  any  prisoner,  the  board  shall 

25  have  the  prisoner  appear  before  it  and  shall  interview  him.  A 
20  parole  shall  be  ordered  only  for  the  best  interest  of  society,  not 

27  as  an  award  of  clemency;  it  shall  not  be  considered  a  reduction 

28  of  sentence  or  pardon.  A  prisoner  shall  be  placed  on  parole  only 

29  when  the  board  believes  that  he  is  able  and  willing  to  fulfill  the 

30  obligations  of  a  law-abiding  citizen.  Every  prisoner  while  on  pa- 

31  role  shall   remain  in  the  legal   custody  of  the   institution  from 

32  which  ho  was  released,  but  shall  be  subject  to  the  orders  of  the 

33  board. 

34  The  board  may  adopt  such  other  rules  not  inconsistent  with 

35  law  as  it  may  deem  proper  or  necessary,  with  respect  to  the  eli- 

36  gibility  of  prisoners  for  parole,  the  conduct  of  parole  hearings 

37  or  conditions  to  be  imposed  upon  parolees.  Whenever  an  order 

38  for  parole  is  issued  it  shall  recite  the  conditions  thereof. 

1  95-2813.     CONDITIONAL    RELEASE.     A    prisoner    having 

2  served  one-fourth  (1/4)  of  his  term  or  terms,  less  good  time  al- 

3  lowances,  shall  upon   parole,  be  deemed  as  released  on  parole 

4  until  the  expiration  of  the  maximum  term  or  terms  for  which 

5  he  was  sentenced  less  good  time  allowances  as  provided  in  sec- 
(i  tion  80-740. 

1  95-2814.     INFORMATION   FROM    PRISON  OFFICIALS.  It 

2  shall  be  the  duty  of  all  prison  officials  to  grant  to  the  members 
:i  of  the  hoard,  or  its  properly  accredited  representatives,  access 

4  at  all  reasonable  times  to  any  prisoner  over  whom  the  board  has 

5  jurisdiction  under  this  act,  to  provide  for  the  board  or  such  rep- 
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(i  resentatives    facilities    for    communicating    with    and    observing 

7  such  prisoner,  and  to  furnish  to  the  hoard  such   reports  as  the 

8  hoard  shall  require  concerning  the  conduct  and  character  of  any 

9  prisoner  in  their  custody  and  any  other  facts  deemed  by  the  hoard 
10  pertinent  in  determining  whether  such  prisoner  shall  be  paroled. 

1  95-2815.     PERSONS    MAY    BE    HEARD— COUNSEL.    The 

2  board  shall  be  required  to  hear  oral  statements  from  all  persons 

3  desiring  to  be  heard  before  the  hoard  and  any  person  may  be 

4  represented  by  counsel,  provided  that  the  board  shall  have  the 

5  power  to  regulate  procedure  at  all  hearings. 

1  95-2816.     SUBPOENAS.  The  board  shall  have  the  power  to 

2  issue  subpoenas  compelling  the  attendance  of  such  witnesses  and 

3  the  production  of  such  records,  books,  papers  and  documents  as 

4  it  may  deem  necessary  for  investigation  of  the  case  of  any  per- 

5  son  before  it.  Subpoenas  may  be  signed  and  oaths  administered 

6  by  the  board  or  any  member  thereof.  Subpoenas  so  issued  may 

7  be   served  by   any   sheriff,   constable,    police   officer,   parole   and 

8  probation  officer,  or  other  law-enforcement  officer.   In   case  of 

9  contumacy  by,  or  refusal  of  any  person  to  obey  a  subpoena  issued 

10  to  such  person,  any  member  of  the  board  or  duly  authorized  rep- 

11  resentative  of  any  of  them  may  make  application  to  any  court  of 

12  this  state  and  such  court  shall  have  jurisdiction  to  issue  to  such 

13  person  an  order  requiring  such  person  to  appear  before  the  board 

14  and  there  to  produce  evidence  if  so  ordered,  or  there  to  give  tes- 

15  timony  touching  the  matter  under  investigation;  any  failure  to 
1(>  obey  such  order  of  the  court  may  be  punished  by  said  court  as 

17  a  contempt   thereof.   Any   person   who   shall    without   just   cause 

18  fail,  or  refuse  to  attend  and  testify,  or  to  answer  any  lawful  in- 

19  quiry  or  to  produce  records,  books,  papers  and  other  documents 

20  if  it  is  in  his  power  to  do  so,  in  obedience  to  a  subpoena  of  the 

21  board  or  any  member  thereof,  shall  be  punished  by  a  fine  of  not 

22  more  than  two  hundred  dollars   ($200)   or  by  imprisonment   for 

23  not  longer  than  sixty   (60)   days,  or  by  both  such  fine  and  im- 

24  prisonment,  and  each  day  such  violation  continues  shall  be  deemed 

25  to  be  a  separate  offense. 

1  95-2817.     RULES.  The  board  shall  have  the  power  and  duty 

2  to  make  rules  for  the  conduct  of  persons  heretofore  or  hereafter 

3  placed  to  parole  or  on  probation  under  the  supervision  of  the 

4  board  by  any  court  in  this  state,  and  for  the  investigation  and 

5  supervision  of  such  persons,  except  that  the  board  shall  not  make 

6  any  rule  applying  to  a  person  on  probation  which  conflicts  with 

7  conditions  of  probation  imposed  by  the  court. 

1  95-2818.     RETURN   OK   PAROLE  VIOLATOR.  At  any  time 

2  during  release  on   parole  or  conditional   release  the  board  may 

3  issue  a  warrant  for  the  arrest  of  the  released  prisoner  for  vio- 

4  kit  ions  of  any  of  the  conditions  of  release,  or  a  notice  to  appear 

5  to  answer  to  a  charge  of  violation.  Such  notice  shall  be  served 
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6  personally  upon   the   prisoner.  The  warrant  shall  authorize  all 

7  officers  named  therein  to  return  such  prisoner  to  the  actual  cus- 

8  tody  of  thf  penal  institution  from  which  he  was  released,  or  to 

9  any  other  suitable  detention  facility  designated  by  the  board.  Any 

10  probation  and  parole  officer  may  arrest  such  prisoner  without 

11  a  warrant,  or  may  deputize  any  other  officer  with  power  to  ar- 

12  rest  to  do  so  by  giving  him  a  written  statement  setting  forth  that 

13  the  prisoner  has,  in  the  judgment  of  said  probation  and  parole 

14  officer,  violated  the  conditions  of  his  release.  Such  written  state- 

15  ment  delivered  with  the  prisoner  by  the  arresting  officer  to  the 
1G  official  in  charge  of  the  institution  from  which  the  prisoner  was 

17  released  or  other  place  of  detention,  shall  be  sufficient  warrant 

18  for  the  detention  of  the  parolee  or  conditional  release.  The  pro- 

19  bation  and  parole  officer,  after  making  an  arrest,  shall  present 

20  to  the  detaining  authorities  a  similar  statement  of  the  circum- 

21  stances  of  violation.  Pending  hearing,  as  hereinafter  provided, 

22  upon  any  charge  of  violation,  the  prisoner  shall  remain  incar- 

23  cerated  in  such  institution. 

24  Upon  such  arrest  and  detention,  the  probation  and  parole  of- 

25  ficer  shall  immediately  notify  the  board  and  shall  submit  in  wrrit- 
26"  ing  a  report  showing  in  what  manner  the  prisoner  has  violated 

27  the  conditions  of  release.  Thereupon,  or  upon  an  arrest  by  war- 

28  rant  as  herein  provided,  the  board  shall  cause  the  prisoner  to  be 

29  promptly  brought  before  it  for  a  hearing  on  the  violation  charged, 

30  under  such  rules  and  regulations  as  the  board  may  adopt.  If  the 

31  violation  is  established,  the  board  may  continue  or  revoke  the 

32  parole  or  conditional  release,  or  enter  such  other  order  as  it  may 

33  see  fit. 

34  A  prisoner  for  whose  return  a  warrant  has  been  issued  by  the 

35  board  shall,  after  the  issuance  of  such  warrant,  if  it  is  found  that 

36  the  warrant  cannot  be  served,  be  deemed  a  fugitive  or  to  have 

37  fled  from  justice.  If  it  shall  appear  that  he  has  violated  the  pro- 

38  visions  of  his  release,  whether  the  time  from  the  issuing  of  such 

39  warrant  to  the  date  of  his  arrest,  or  any    part    of    it,    shall    be 

40  counted  as  time  served  under  the  sentence,  shall  be  determined 

41  by  the  board. 

1  95-2819.     SERVICE  OF  TERM  FOR  ADDITIONAL  CRIME. 

2  Any  prisoner  who  commits  a  crime  while  at  large  upon  parole 

3  or  conditional  release,  and  who  is  convicted  and  sentenced  there- 

4  for,  shall  serve  such  sentence  concurrently  with  the  terms  under 

5  which  he  was  released,  unless  otherwise  ordered  by  the  court  in 

6  sentencing  for  the  new  offense. 

1  95-2820.     DISCHARGE     OF     PRISONER,    PAROLEE    OR 

2  CONDITIONAL  RELEASEE.  The  period  served  on  parole  or 

3  conditional  release  shall  be  deemed  service  of  the  term  of  impris- 

4  onment,  and,  subject  to  the  provisions  contained  in  section  95-2818 

5  relating  to  a  prisoner  who  is  a  fugitive  from,  or  has  fled  from, 

6  justice,  the  total  time  served  may  not  exceed  the  maximum  term 

7  or  sentence.  When  a  prisoner  on  parole  or  conditional  release 
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8  has  performed  the  obligations  of  his  release,  the  board  shall  make 

9  a  final   order  or  discharge  and  issue  a  certificate  of  discharge 
10  to  the  prisoner. 

1  95-2821.     CASES  OF  EXECUTIVE  CLEMENCY.  The  board 

2  shall  investigate  and  report  to  the  governor  with  respect  to  all 

3  cases  of  pardons,  remissions  of  fines  and  forfeitures,  and  com- 

4  mutations  of  punishment  after  conviction  and  judgment  for  any 

5  offenses  committed  against  the  criminal  laws  of  the  state.  A  ma- 
il jority  of  the  board  shall  advise,  investigate,  and  approve  each 

7  such  ease  before  the  action  of  the  governor  shall  be  final.  All  ap- 

8  plications  for  executive   clemency   shall   be   made   to   the  board, 

9  which  shall  cause  an  investigation  to  be  made  of  all  the  circum- 

10  stances  surrounding  the  crime  for  which  the  applicant  was  con- 

11  victed,  and  as  to  the  individual  circumstances  relating  to  social 

12  conditions  of  the  applicant.  If  the  board,  or  a  majority  thereof, 

13  approves  such  application  for  executive  clemency,  it  shall  advise 

14  the  governor  and  recommend  action  to  be  taken. 

1  95-2822.     NOTICE    OF    HEARING    APPLICATIONS    FOE 

2  EXECUTIVE  CLEMENCY.  After  the  board  has  duly  consid- 

3  ered  an  application  for  executive  clemency,  and  has  by  majority 

4  vote  favored  a  recommendation  of  executive  clemency  to  the  gov- 

5  ernor,  it  must  pass  an  order  in  substance  as  follows: 

G  "Whereas,  the  Board  of  Pardons  has  officially  received  an  ap- 

7  plication  for  Executive  Clemency  concerning  ,  a  con- 

8  vict  confined  in  the  State  Prison  (or  to  one  ,  who  has 
!)  been  found  guilty  of  an  offense  committed  against  the  laws  of 

10  the  state),  who  was  convicted  of  the  crime  of  committed 

1 1  at  ,  in  the   County  of                         ,   State  of  Montana, 

12  on  the  day  of               ,19     ,  and  sentenced  for  a  term  of 

13  years. 

14  "Therefore,  be  it  ordered  that  the               day  of              , 

15  19     ,  be  set  apart  for  the  consideration  of  said  Executive  Clem- 
1G  ency  matter;  and  all  persons  having  an  interest  therein  desiring 

17  to  be  heard  either  for  or  against  the  granting  of  the  pardon  (or 

18  commutation,  remission  of  the  fine  or  forfeiture)  are  hereby  nu- 
ll) tified  to  he  present  at            o'clock  of  said  day,  at 

20  "Further,  ordered  that   a   copy  of  this  order  be   printed  and 

21  published  in  the  (here  insert  name  of  some  newspa- 

22  per  of  general   circulation   in   the  county  where   the  crime  was 

23  committed)  a  daily  (or  weekly)  newspaper  printed  and  published 

24  at  in  the  county  of                       ,  once  each  week  for 

25  two  weeks  beginning,  ,19     ,  and  ending                   ." 

1  95-2S23.     PUBLICATION  OF  ORDER.  The  board  must  cause 

2  a  copy  of  such  order  to  be  published  in  the  newspaper  therein 

3  designated,  at  least  once  a  week  for  two  weeks  prior  to  the  hear- 

4  ing,  and  at  the  same  time  cause  to  be  deposited  in  the  post  office 

5  at  the  seat  of  government,  postpaid,  a  copy  of  said  order  and 
(i  notice  addressed  to  tli"  district  judge,  county  attorney  and  sher- 
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7  iff,  respectively,  of  the  county  where  the  crime  was  committed, 

8  and  in  like  manner  mail  a  copy  of  the  order  to  the  petitioner  and 

9  the  convict. 

1  ^  95-2S24.     PROOF  OF  PUBLICATION.  Prior  to  the  time  set 

2  for  hearing,  proof  of  the  publication  of  notice  must  be  made  by 

3  the  publisher  or  managing  agent. 

1  95-2825.     RECORD  OF  MEETING,  WHAT  TO  CONTAIN. 

2  At  the  hearing  the  board  must  cause  to  be  kept  a  record  showing: 

3  1.     The  name  of  all  persons  appearing  before  the  board  on 

4  behalf  of  the  person  pardoned  by  the  governor; 

5  2.     The  name  of  all   persons   appearing  before  the  board  in 

6  opposition  to  the  granting  of  the  same; 

7  3.     The  testimony  of  all  persons  giving  evidence  before  the 

8  board ; 

9  4.     That  the  affidavit  and  return  from  the  printer  of  the  pub- 

10  lication  of  the  notice  and  order  of  hearing  was  on  file  prior  to 

11  the  hearing. 

1  95-2826.    WHEN    PUBLICATION   NOT    NECESSARY.    No 

2  publication  need  he  made  as  provided  in  sections  95-2822,  2823, 

3  2824  in  the  following  cases: 

4  1.     When  there  is  imminent  danger  of  the  death  of  the  person 

5  convicted  or  imprisoned. 

6  2.     When  the  term  of  imprisonment  of  the  applicant  is  within 

7  ten  (10)  days  of  its  expiration. 

1  95-2827.     DECISION  TO  BE  MADE.  Within  thirty  (30)  days 

2  after  the  hearing  of  any  case,  the  board  must  make  a  decision 

3  in  writing,  and  if  such  decision  be  made  to  recommend  executive 

4  clemency,  the  copy  of  the  decision,  together  with  all  papers  used 

5  in  each  case  shall  be  immediately  transmitted  to  the  governor. 

1  95-2828.     GOVERNOR  MAY  RESPITE.  The  governor  has  the 

2  power  to  grant  respites  after  conviction  and  judgment,  for  any 

3  offenses  committed  against   the  criminal   laws  of  the  state,  for 

4  such  time  as  he  thinks  proper. 


1  ^  95-282! ).     GOV  E  RNO  R  T< )  R  EPORT  TO  LEGISLATIVE  AS- 

2  SEMBLY.   The  governor   must   communicate   to  the  legislative 

3  assembly  at  each  regular  session,  each  case  of  remission  of  fine 

4  or   forfeiture,   reprieve,   commutation,   or   pardon  granted   since 

5  the  last  previous  report,  stating  the  name  of  the  convict,  the  crime 

6  of  which  he  was  convicted,  the  sentence  and  its  date,  the  date  of 

7  remission,  commutation,  pardon  or  reprieve,  with  the  reason  for 

8  granting  the  same,  and  the  objection,  it*  any,  of  any  of  the  mem- 

9  bers  of  the  board  made  thereto. 

1  95-2S3I).     CASKS  OF  JFYEXILES  EXCLUDED.  The  provi- 
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2  sions  of  this  act  shall  not  apply  to  probation  in  the  juvenile  courts 

3  or  to  parole  from  state  institutions  for  juveniles. 

1  95-2831.  EFFECTIVE  DATE— APPLICATION  TO  PER- 

2  SONS  PRESENTLY  ON  PAROLE  OR  PROBATION  OR  ELI- 

3  GIBLE  FOR.  This  act  shall  be  in  full  force  and  effect  from  and 

4  after  April  1,  1955.  The  provisions  of  this  act  arc  hereby  extended 

5  to  all  persons  who,  at  the  effective  dale  hereof,  may  be  on  pro- 
G  bation  or  parole,  or  eligible  to  be  placed  on  probation  or  parole 

7  under  existing  laws,  with  the  same  force  and  effect  as  if  this  act 

8  had  been  in  operation  at  the  time  such  persons  were  placed  on 

9  probation  or  parole  or  became  eligible  to  be  placed  thereon  as 

10  the  case  may  be,  provided  that  no  person  convicted  and  sentenced 

11  before  the  effective  date  hereof  shall  have  his  rights  and  earned 

12  good  time  reduced  by  the  application  of  this  act. 

1  CHAPTER  29:  UNIFORM  CRIMINAL  EXTRADITION  ACT 

2  95-2901.         DEFINITIONS.  Where  appearing  in  this  act,  the 

3  term  "governor"  includes  any   person  performing  the  functions 

4  of  governor  by  authority  of  the  law  of  this  state.  The  term  "exec- 

5  utive  authority"  includes  the  governor,  and  any  person  perform- 
G  ing  the  functions  of  governor  in  a  state  other  than  this  state.  The 

7  term  "state,"  referring  to  a  state  other  than  this  state,  includes 

8  any  other   state  or  territory,   organized  or  unorganized,  of  the 

9  United  States  of  America. 

1  95-2902.  FUGITIVES  FROM  JUSTICE— DUTY  OF  GOV- 

2  ERNOR.  Subject  to  the  provisions  of  this  act,  the  provisions  of 

3  the  constitution   of  the    United  States  controlling,  and  any  and 

4  all  acts  of  Congress  enacted  in  pursuance  thereof,  it  is  the  duty 

5  of  the  governor  of  this  state  to  have  arrested  and  delivered  up 
G  to  the  executive  authority  of  any  other  state  of  the  United  States 

7  any  person  charged  in  that  state  with  treason,  felony,  or  other 

8  crime,  who  has  fled  from  justice  and  is  found  in  this  state. 

1  95-2903.     DEMAND— FORM.  No  demand   for  the  extradition 

2  of  a  person  charged  with  crime  in  another  state  shall  be  recog- 

3  nized  by  the  governor  unless  in  writing  alleging  that  the  accused 

4  was  present  in  the  demanding  state  at  the  time  of  the  commis- 

5  sion  of  the  alleged  crime,  and  that  thereafter  he  fled  from  the 

6  state,  except  in  cases  arising  under  section  95-290G,  and  accom- 

7  panied  by  a  copy  of  an  indictment  found  or  by  information  sup- 

8  ported  by  affidavit  in  the  state  having  jurisdiction  of  the  crime, 

9  or  by  a  copy  of  an  affidavit  made  before  a  magistrate  there,  to- 

10  gether  with  a  copy  of  any  warrant  which  was  issued  thereon; 

11  or  by  a  copy  of  a  judgment  of  conviction  or  of  a  sentence  im- 

12  posed  in  execution  thereof,  together  with  a  statement  by  the  ex- 

13  ecutive  authority  of  the  demanding  state  that  the  person  claimed 

14  lias  escaped   from   confinement   or  has  broken   the  terms  of  his 

15  bail,   probation  or  parole.  The  indictment,   information,  or  affi- 
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16'  davit  made  before  the  magistrate  must  substantially  charge  tne 

17  person  demanded  with  having  committed  a  crime  under  the  law 

18  of  that  state;  and  the  copy  of  indictment,  information,  affidavit, 

19  judgment  of  conviction  or  sentence  must  be  authenticated  by  the 

20  executive  authority  making  the  demand. 


■- 


1  95-2904.     INVESTIGATION   BY  GOVERNOR.  When  a  de- 

2  mand  shall  be  made  upon  the  governor  of  this  state  by  the  execu- 

3  tive  authority  of  another  state  for  the  surrender  of  a  person  so 
•4  charged  with  crime,   the  governor  may  call  upon  the  attorney 

5  general  or  any  prosecuting  office]-  in  this  state  to  investigate  or 

6  assist  in  investigating  the  demand,  and  to  report  to  him  the  sit- 

7  nation  and  circumstances  of  the  person  so  demanded,  and  wheth- 

8  er  he  ought  to  be  surrendered. 


i,~ j 


1  95-2905.     EXTRADITION  OF  PERSONS  IMPRISONED  OR 

2  AWAITING  TRIAL  IN  ANOTHER  STATE  OR  WHO  HAVE 

3  LEFT  THE  DEMANDING   STATE   UNDER  COMPULSION. 

4  When  it  is  desired  to  have  returned  to  this  state  a  person  charged 

5  in  this  state  with  a  crime,  and  such  person  is  imprisoned  or  is 
u'  held   under  criminal    proceedings   then   pending   against  him   in 

7  another  state,  the  governor  of  this  state  may  agree  with  the  exec- 

8  utive  authority  of  such  other  state  for  the  extradition  of  such 

9  person  before  the  conclusion  of  such  proceedings  or  his  term  of 

10  sentence  in  such  other  state,  upon  condition  that  such  person  be 

11  returned  to  such  other  state  at  the  expense  of  this  state  as  soon 

12  as  the  prosecution  in  this  state  is  terminated. 

13  The  governor  of  this  state  may  also  surrender  on  demand  of 

14  the  governor  of  any  other  state  any  person  in  this  state  who  is 

15  charged  in  the  manner  provided  in  section  95-2923  with  having 
lb'  violated  the  laws  of  the  state  whose  governor  is  making  the  de- 

17  mand,  even  though  such  person  left  the  demanding  state  invol- 

18  tarily. 

1  95-29()(i.     EXTRADITION   OF    PERSONS   NOT   PRESENT 

2  IN  DEMANDING   STATE  AT  TIME  OE  COMMISSION  OF 

3  CRIME.  The  governor  of  this  state  may  also  surrender,  on  de- 

4  mand  of  the  executive  authority  of  any  other  state,  any  person 

5  in  this  state  charged  in  such  other  state  in  the  manner  provided 
(i  in  section  95-2903  with  committing  an  act  in  this  state,  or  in  a 

7  third  state,  intentionally  resulting  in  a  crime  in  the  state  whose 

8  executive  authority  is  making  the  demand,  and  the  provisions  of 

9  this  act  not  otherwise  inconsistent,  shall  apply  to  such  cases,  even 

10  though  the  accused  was  not  in  that  state  at  the  time  of  the  com- 

11  mission  of  the  crime,  and  has  not  fled  therefrom. 

1  95-2907.     ISSUANCE    OF    WARRANT    OF    ARREST    BY 

2  GOVERNOR— RECITALS  THEREIN.  If  the  governor  decides 

3  that  the  demand  should  be  complied  with,  he  shall  sign  a  war- 

4  rant  of  arrest,  which  shall  be  sealed  with  the  state  seal,  and  be 

5  directed  to  any  peace  officer  or  other  person  whom  he  may  think 
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(i  fit  to  entrust  with  the  execution  thereof.  The  warrant   must  sub- 

7  stantially  recite  the  facts  necessary  to  the  validity  of  its  issuance. 

1  95-2908.  EXECUTION  OF  WARRANT— MANNER  AND 

2  PLACE  THEREOF.  Such  warrant  shall  authorize  the  peace  of- 

3  ficer  or  other  person  to  whom  directed  to  arrest  the  accused  at 

4  any  time  and  any  place  where  lie  may  be  found  within  the  state 

5  and  to  command  the  aid  of  all  peace  officers  or  other  persons 

6  in  the  execution  of  the  warrant,  and  to  deliver  the  accused,  sub- 

7  ject  to  the  provisions  of  this  act  to  the  duly  authorized  agent  of 

8  the  demanding  state. 

1  95-2909.     AUTHORITY  OF  ARRESTING  OFFICER.  Every 

2  such  peace  officer  or  other  person  empowered  to  make  the  arrest, 

3  shall  have  the  same  authority,  in  arresting  the  accused,  to  com- 

4  niand  assistance  therein,  as   peace  officers  have  by  law   in   the 

5  execution  of  any  criminal  process  directed  to  them,  with  like  pen- 

6  alties  against  those  who  refuse  their  assistance. 

1  95-2910.     RIGHTS    OF    ACCUSED    PERSONS— APPLICA- 

2  TION  FOR  WRIT  OF  HABEAS  CORPUS.  No  person  arrested 

3  upon  such  warrant  shall  be  delivered  over  to  the  agent  whom  the 

4  executive  authority  demanding  him  shall  have  appointed  to   re- 

5  ceive  him  unless  he  shall  first  be  taken  forthwith  before  a  judge 
(i  of  a  court  of  record  in  this  state,  who  shall  inform  him  of  the  de- 

7  mand  made  for  his  surrender  and  of  the  crime  with  which  he  is 

8  charged,  and  that  he  lias  the  right  to  demand  and  procure  legal 

9  counsel;  and  if  the  prisoner  or  his  counsel  shall  state  that  he  or 

10  they  desire  to  test  the  legality  of  his  arrest,  the  judge  of  such 

1 1  court  el'  record  shall  fix  a  reasonable  time  to  he  allowed  him  with- 

12  in  which  to  apply  for  a  writ  of  habeas  corpus.  When  such  writ  is 

13  applied  for,  notice  thereof,  and  of  the  time  and  place  of  hearing 

14  thereon,  shall  be  given  to  the  prosecuting  officer  of  the  county 

15  in  which  the  arrest  is  made  and  in  which  the  accused  is  in  cus- 
1(>  tody,  and  to  the  said  agent  of  the  demanding  state 

1  95-2911.  PENALTY  FOR  NONCOMPLIANCE  WITH  PRE- 

2  CEDING  SECTION.  Any  officer  who  shall  deliver  to  the  agent 

3  for  extradition  of  the  demanding  state  a  person   in  his  custody 

4  under  the  governor's  warrant,  in  willful  disobedience  to  the  last 

5  section,  shall  be  guilty  of  a  misdemeanor  and,  on  conviction,  shall 
(3  be  fined  not  more  than  $1,000.00  or  be  imprisoned  not  more  than 
7  six  months,  or  both. 

1  95-2912.     CONFINEMENT  OF  ACCUSED  IN  JAIL  WHEN 

2  NECESSARY.  The  officer  or  persons  executing  the  governor's 

3  warrant  of  arrest,  or  the  agent  of  the  demanding  state  to  whom 

4  the  prisoner  may  have  been  delivered  may,  when  necessary,  con- 

5  fine  the  prisoner  in  the  jail  of  any  county  or  city  through  which 
(i  he  may  pass;  and  the  keeper  of  such  jail  must  receive  and  safely 
7  keep  the  prisoner  until  the  officer  or  person  having  charge  of 
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S  him  is  ready  to  proceed  on  his  route,  such  officer  or  person,  how- 

9  ever,  being  chargeable  with  the  expense  of  keeping. 

10  The  officer  or  agent  of  a  demanding  state  to  whom  a  prisoner 

11  may  have  been  delivered   following  extradition  proceedings  in 

12  another  state,  or  to  whom  a  prisoner  may  have  been  delivered 

13  after  waiving  extradition  in  such  other  state,  and  who  is  passing 

14  through  this  state  with  such  a  prisoner  for  the  purpose  of  imme- 

15  diately    returning   such   prisoner   to   the   demanding   state   may, 

16  when  necessary,  confine  the  prisoner  in  the  jail  of  any  county  or 

17  city  through  which  he  may  pass;  and  the  keeper  of  such  jail  must 

18  receive  and  safely  keep  the  prisoner  until  the  officer  or  agent 

19  having  charge  of  him  is  ready  to  proceed  on  his  route,  such  of- 

20  ficer  or  agent,  however,  being  chargeable  with  the  expense  of 

21  keeping;  provided,  however,  that  such  officer  or  agent  shall  pro- 

22  duce  and  show  to  the  keeper  of  such  jail  satisfactory  written  evi- 

23  dence  of  the  fact  that  he  is  actually  transporting  such  prisoner 

24  to  the  demanding  state  after  a  requisition  by  the  executive  au- 

25  thority  of  such  demanding  state.  Such  prisoner  shall  not  be  en- 
2G  titled  to  demand  a  new  requisition  while  in  this  state. 

1  95-291 3.  AR  R  EST  OF  ACCUSED  BEFORE  MAKING  OF  RE- 

2  QUISITION.     Whenever  any   person  within  this  state  shall  be 

3  charged  on  the  oath  of  any  credible  person  before  any  judge  or 

4  magistrate  of  this  state  with  the  commission  of  any  crime  in  any 

5  other  state,  and  except    in   cases  arising  under  section  95-2!>(Hi 

6  with  having  fled  from  justice,  or,  with  having  been  convicted  of 

7  a  crime  in  that  state  and  having  escaped  from  confinement,  or 

8  having  broken  the  terms  of  his  bail,  probation  or  parole,  or  when- 

9  ever  complaint  shall  have  been  made  before  any  judge  or  magi- 

10  strate  in  this  state  setting  forth  on  the  affidavit  of  any  credible 

11  person  in  another  state  that  a  crime  has  been  committed  in  such 

12  other  state  and  that  the  accused  has  been  charged  in  such  state 

13  with  the  commission  of  the  crime,  and,  except   in  cases  arising 

14  under  section  95-2906,  has  fled  Prom  justice,  or  with  having  been 

15  convicted  of  a  crime  in  that  state  and  having  escaped  from  bail, 
Hi  probation  or  parole  and  is  believed  to  be  in  this  state,  the  judge 

17  or  magistrate  shall  issue  a  warrant  directed  to  any  peace  officer 

18  commanding  him  to  apprehend  the  person  named  therein,  wher- 
1!)  ever  he  may  he  found  in  this  state,  and  to  bring  him  before  the 

20  same  or  any  other  judge,  magistrate  or  court  who  or  which  may 

21  be  available  in   or  convenient   of  access  to  the  place  where  the 

22  arrest  may  he  made,  to  answer  charge  or  complaint  and  affidavit 

23  and  a  certified  copy  of  the  sworn  charge  or  complaint  or  affidavit 

24  upon  which  the  warrant  is  issued  shall  be  attached  to  the  warrant. 

1  95-2914.  ARREST  OF  ACCUSED  WITHOUT  WARRANT 

2  THEREFOR.  The  arrest  of  a  person  may  be  lawfully  made  also 

3  by  any  peace  officer  or  a  private  person,  without  a  warrant  upon 

4  reasonable  information   thai    the  accused  stands  charged  in  the 

5  courts  of  a  state  with  a  crime  punishable  by  death  or  imprison- 
0  ment    for  a  term  exceeding  (me  year,  hut  when  so  arrested  the 
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7  accused  must  be  taken  before  a  judge  or  magistrate  with  all  prae- 

8  ticable  speed  and   complaint    must   be   made  against    him   under 

9  oatli  setting  forth  the  ground  for  the  arrest  as  in  the  preceding 

10  section;  and  thereafter  his  answer  shall  be  heard  as  if  lie  had 

11  been  arrested  on  a  warrant. 

1  95-2915.     COMMITMENT    T< )    AWAIT    REQUISITION    — 

2  BAIL.  If  from  the  examination  before  the  judge  or  magistrate 

3  it  appears  that  the  person  held  is  the  person  charged  with  hav- 

4  ing  committed  the  crime  alleged,  and,  except  in  eases  arising  un- 

5  der  section  95-290G  that  he  has  fled  from  justice,  the  judge  or  laag- 

6  istrate  must,  by  a  warrant  reciting  the  accusation,  commit  him 

7  to  the  county  jail  for  such  a  time  not  exceeding  thirty  days  and 

8  specified  in  the  warrant,  as  will  enable  the  arrest  of  the  accused 

9  to  be  made  under  a  warrant  of  the  governor  on  a  requisition  of 

10  the  executive  authority  of  the  state  having  jurisdiction  of  the  of- 

11  fense,  unless  the  accused  give  bail  as  provided  in  the  next  sec- 

12  tion,  or  until  he  shall  be  legally  discharged. 

1  95-2916.     BAIL— IN     WHAT     CASES— CONDITIONS     OF 

2  BOND.  Unless  the  offense  with  which  the  prisoner  is  charged  is 

3  shown  to  be  an  offense  punishable  by  death  or  life  imprisonment 

4  under  the  laws  of  the  state  in  which  it  was  committed,  a  judge  or 

5  magistrate  in  this  state  may  admit  the  person  arrested  to  bail 

6  by  bond  or  undertaking,  with  sufficient  sureties,  and  in  such  sum 

7  as  he  deems  proper,  conditioned  for  his  appearance  before  him 

8  at  a  time  specified  in  such  bond  or  undertaking,  and  for  his  sur- 

9  render,  to  bo  arrested  upon  the  warrant  of  the  governor  of  this 
10  state. 

1  95-2917.     EXTENSION  OF  TIME  OF  COMMITMENT  AD- 

2  JOURNMENT.  If  the  accused  is  not  arrested  under  warrant  of 

3  the  governor  by  the  expiration  of  the  time  specified  in  the  war- 

4  rant,  bond,  or  undertaking,  a  judge  or  magistrate  may  discharge 

5  him  or  may  recommit  him  for  a  further  period  of  sixty  (GO)  days, 

6  or  a  supreme  court  justice  or  county  judge  may  again  take  bail 

7  for    his    appearance    and    surrender,    as     provided    in    section 

8  95-2916,  but  within  a   period  not  to  exceed  sixty  (6)  days  after 

9  the  date  of  such  new  bond  or  undertaking. 

1  95-2918.     BAIL— WHEN  FORFEITED,  [f  the  prisoner  is  ad- 

2  mitted  to  bail,  and  fails  to  appear  and  surrender  himself  accord- 

3  ing  to  the  conditions  of  his  bond,  the  judge,  or  magistrate  by 

4  proper  order,  shall  declare  the  bond  forfeited  and  order  his  im- 

5  mediate  arrest  without  warrant  if  he  be  within  this  state.   Re- 

6  covery  may  be  had  on  such  bond  in  the  name  of  the  state  as  in 

7  the  case  of  other  bonds  or  undertakings  given  by  the  accused  in 

8  criminal  proceedings  within  this  state. 

1  95-2919.     PERSONS    UNDER    CRIMINAL   PROSECUTION 

2  IN  THIS  STATE  AT  TIME  OF  REQUISITION.  If  a  criminal 
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3  prosecution  lias  been   instituted  against   such  person   under  the 

4  laws  of  this  state  and  is  still  pending,  the  governor,  in  his  discre- 

5  tion,  either  may  surrender  him  on  demand  of  the  executive  au- 

0  thority  of  another  state  or  hold  him  until  he  has  been  tried  and 
7  discharged  or  convicted  and  punished  in  this  state. 

1  95-2920.  GUILT  OR  INNOCENCE  OF  ACCUSED,  WHEN 

2  INQUIRED  INTO.  Tin-  guilt  or  innocence  of  the  accused  as  to 

3  the  crime  of  which  he  is  charged  may  not  be  inquired  into  by  the 

4  governor  or  in  any  proceeding  after  the  demand  for  extradition 

5  accompanied  by  a  charge  of  crime  in  legal  form  as  above  provided 

6  shall  have  been  presented  to  the  governor,  except  as  it  may  be 

7  involved  in  identifying  the  person   held  as  the   person  charged 

8  with  the  crime. 

1  95-2921.     ALIAS    WARRANT   OF   ARREST.   The   governor 

2  may  recall  his  warrant  of  arrest  or  may  issue  another  warrant 

3  whenever  he  deems  proper. 

1  95-2922.     FUGITIVES    FROM    THIS    STATE— DUTY    OF 

2  GOVERNORS.  Whenever  the  governor  of  this  state  shall  de- 

3  mand  a  person  charged  with  crime  or  with  escaping  from  con- 

4  finement  or  breaking  the  terms  of  his  bail,  probation  or  parole 

5  in  this  state,  from  the  chief  executive  of  any  other  state,  or  from 
I!  the  chief  justice  or  an  associate  justice  of  the  supreme  court  of 

7  the  District  of  Columbia  authorized  to  receive  such  demand  un- 

8  der  the  laws  of  the  United  States,  he  shall  issue  a  warrant  under 

9  the  seal  of  this  state,  to  some  agent,  commanding  him  to  receive 

10  the  person  so  charged  if  delivered  to  him  and  convey  him  to  the 

11  proper  officer  of  the  county  in  this  state  in  which  the  offense  was 

12  committed. 

1  95-2923.     APPLICATION  FOR  ISSUANCE  OF  REQUISI- 

2  TION—  MY  WHOM  MADE— CONTENTS.  I.     When  the  return 

3  to  this  state  of  a  person  charged  with  crime  in  this  state  is  re- 

4  quired,  the  prosecuting  attorney  shall   present  to  the  governor 

5  his  written  application  for  a   requisition  for  the  return  of  the 

6  person  charged,  in  which  the  person  so  charged,  the  crime  charged 

7  against  him,  the  approximate  time,  place  and  circumstances  of 

8  its  commission,  the  state  in  which  he  is  believed  to  be,  including 

9  the  location  of  the  accused  therein  at  the  time  the  application  is 

10  made  and  certifying  that,  in  the  opinion  of  the  said  prosecuting 

1 1  attorney  the  ends  of  justice  require  the  arrest  and  return  of  the 

11  accused  to  this  state  for  trial  and  that  the  proceeding  is  not  in- 

12  stituted  to  enforce  a  private  claim. 

L3  11.     When  the  return  to  this  state  is  required  of  a  person  who 

14  has  been  convicted  of  a  crime  in  this  state  and  has  escaped  from 
1.")  confinement  or  broken  the  terms  of  his  bail,  probation  or  parole. 
10  the  prosecuting  attorney  of  the  county  in  which  the  offense  was 
17  committed,  the  parole  board,  or  the  warden  of  the  institution  or 

15  sheriff  of  the  county,  from  which  escape  was  made,  shall  present 
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1!)  to  the  governor  a  written  application   for  a   requisition   for  the 

20  return  of  such   person,   in   which   application   shall  be  stated   the 

21  name  of  the  person,  the  crime  of  which  he  was  convicted,  the  cir- 

22  cumstances  of  his  escape  from  confinement  or  of  the  breach  of 

23  the  terms  of  his  bail,  probation  or  parole,  the  state  in  which  he 

24  is  believed  to  be,  including  the  location  of  the  person  therein  at 

25  the  time  application  is  made. 

26  III.     The  application   shall   be  verified   by  affidavit,  shall   be 

27  executed  in  duplicate  and  shall  be  accompanied  by  two  certified 

28  copies  of  the  indictment  returned,  or  information  and  affidavit 

29  filed,  or  of  the  complaint  made  to  the  judge  or  magistrate,  stat- 

30  ing  the  offense  with  which  the  accused  is  charged,  or  of  the  judg- 

31  ment  of  conviction  or  of  the  sentence.  The  prosecuting  officer, 

32  parole  board,  warden   or  sheriff  may  also  attach   such  further 

33  affidavits  and   other  documents    in   duplicate   as   he   shall   deem 

34  proper  to  be  submitted  with  such  application.  One  copy  of  the 

35  application,  with  the  action  of  the  government  indicated  by  en- 

36  dorsement  thereon,  and  one  of  the  certified  copies  of  the  indict- 

37  ment,  complaint,  information,  and  affidavits,  or  of  the  judgment 

38  of  conviction  or  of  the  sentence  shall  be  filed  in  the  office  of  the 

39  secretary  of  state  to  remain  of  record  in  that  office.  The  other 

40  copies  of  all  papers  shall  be  forwarded  with  the  governor's  requi- 

41  sition. 

1  95-2924.     FUGITIVES  PROM  THIS  STATE— ACCOUNTS. 

2  When  the  governor  of  this  state,  in  the  exercise  of  the  authority 

3  conferred   by   section    2,   article   TV,    of   the   constitution    of   the 

4  United  States,  or  by  the  laws  of  this  state,  demands  from  the 

5  executive  authority  of  any  state  of  the  United  States,  or  of  any 
(5  foreign  government,  the  surrender  to  the  authorities  of  this  state 

7  of  a  fugitive  from  justice,  who  has  been  found  and  arrested  in 

8  such  state  or  foreign  government,  the  accounts  of  the  person  em- 

9  ployed  by  him  to  bring  back  such  fugitive  must  be  audited  by 
10  the  board  of  examiners,  and  paid  out  of  the  state  treasury. 

1  95-2925.     NO   FEE   TO    BE   PAID   TO   PUBLIC  OFFICER 

2  PROCURING   SURRENDER.  No  compensation,  fee  or  reward 

3  of  any  kind  can  be  paid  to  or  received  by  a  public  officer  of  this 

4  state,  or  other  person,  for  a  service  rendered  in  procuring  from 

5  the  governor  the  demand  mentioned  in  section  95-2924  or  for  the 

6  surrender  of  the  fugitive  or  for  conveying  him  to  this  state,  or 

7  detaining  him  therein,  except  as  provided  for  in  such  section. 

1  95-2926.     RECEIVING  FEE  FOR  SERVICES  IX  ARREST - 

2  ING  FUGITIVES.  Every  person  who  violates  any  of  the  provi- 

3  sions  of  section  95-2925  is  guilty  of  a  misdemeanor. 

1  95-2927.     [MMUNITY   FROM  SERVICE  OF   PROCESS  TX 

2  CERTAIN  CIVIL  ACTIONS.  A  person  brought  into  this  state 
on,  or  after  waiver  of,  extradition  based  on  a  criminal  charge 
shall  not  be  subject  to  service  of  personal  process  in  civil  actions 
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5  arising  out  of  the  same  facts  as  the  criminal  proceeding  to  an- 

6  s\v<t  which  he  is  being  or  has  been  returned,  until  he  has  been 

7  convicted  in  the  criminal  proceedings,  or,  if  acquitted,  until  he 
S  has  had  reasonable  opportunity  to  return  to  the  state  from  which 
9  he  was  extradited. 

1  95-2928.     WRITTEN   WAIVER   OF   EXTRADITION   PRO- 

2  CEEDINGS.    Any   person    arrested    in   this   state   charged   with 

3  having  committed  any  crime  in  another  state  or  alleged  to  have 

4  escaped  from  confinement,  or  broken  the  terms  of  his  bail,  pro- 

5  bation  or  parole  may  waive  the  issuance  and  service  of  the  war- 

6  rant  provided  for  in  sections  95-2907,  and  2908  and  all  other  pro- 

7  cedure  incidental  to  extradition  proceedings,  by  executing  or  sub- 

8  scribing  in  the  presence  of  a  .judge  of  any  court  of  record  within 

9  this  state  a  writing  which  states  that  he  consents  to  return  to 

10  the  demanding  state;  provided,  however,  that  before  such  waiver 

11  shall  be  executed  or  subscribed  by  such  person  it  shall  be  the 

12  duty  of  such  .judge  to  inform  such  person  of  his  rights  to  the 

13  issuance  and  service  of  a  warrant  of  extradition  and  to  obtain  a 

14  writ  of  habeas  corpus  as  provided  for  in  section  95-2910. 

15  If  and  when  such  consent  has  been  duly  executed  it  shall  forth- 

16  with  lie  forwarded  to  the  office  of  the  governor  of  this  state  and 

17  filed  therein.  The  judge  shall  direct  the  officer  having  such  per- 
ls son  in  custody  to  deliver  forthwith  such  person  to  the  duly  ac- 

19  credited  agent  or  agents  of  the  demanding  state,  and  shall  de- 

20  liver  or  cause  to  be  delivered  to  such  agent  or  agents  a  copy  of 

21  such   consent;    provided,   however,   that   nothing   in   this    section 

22  shall  be  deemed  to  limit  the  rights  of  the  accused  person  to  re- 

23  turn  voluntarily  and  without  formality  to  the  demanding  state, 

24  nor  shall  this  waiver  procedure  be  deemed  to  be  an  exclusive  pro- 

25  cedure  or  to  limit  the  powers,  rights  or  duties  of  the  officers  of 
2(1  the  demanding  state  or  of  this  state. 

1  95-2929.     NONWAIVER  BY  THIS  STATE.  Nothing  in  this 
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2  act  contained  shall  be  deemed  to  constitute  a  waiver  by  this  state 

3  of  its  right,  power  or  privilege  to  try  such  demanded  person  for 

4  crime  committed  within  this  state,  or  of  its  right,  power  or  privi- 

5  lege  to  regain  custody  of  such  person  by  extradition  proceedings 
(J  or  otherwise  for  the  purpose  of  trial,  a  sentence  or  punishment 

7  for  any  crime  committed  within  this  state,  nor  shall  any  proceed- 

8  ings  had  under  this  act  which  result  in,  or  fail  to  result  in,  ex- 

9  trtadition  be  deemed  a  waiver  by  this  state  of  any  of  its  rights, 
10  privileges  or  jurisdiction  in  any  way  whatsoever. 

1  95-2930.     NO     IMMUNITY     FROM     OTHER     CRIMINAL 

2  PROSECUTIONS  WHILE  IN  THIS  STATE.  After  a  person 

3  has  been  brought  back  to  this  state  by  extradition  proceedings, 

4  he  may  he  tried  in  this  state  for  other  crimes  which  he  may  be 

5  charged  with  having  committed  here  as  well  as  that  specified  in 
(!  the  requisition  for  his  extradition. 

1  95-2931.     INTERPRETATION.    The    provisions    of    this    act 
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2  shall  be  so  interpreted  and  construed  as  to  effectuate  its  general 

3  purposes  to  make  uniform  the  law  of  those  states  which  enact  it. 

1  i  95-2932.     SHORT  TITLE.  This  act  may  be  cited  as  the  Uni- 

2  form  Criminal  Extradition  Act. 

1  CHAPTER  80: 

2  INTERSTATE  AGREEMENT  ON  DETAINERS 

3  95-3001.     ACxREEMENT    ON     DETAINERS     ADOPTED— 

4  TEXT.    The  agreement  on  detainers  is  hereby  enacted  into  law 

5  and  entered  into  by  this  state  with  all  other  jurisdictions  legally 

6  joining  therein  the  form  substantially  as  follows:    The  contract- 

7  ing  states  solemnly  agree  that: 

8  ARTICLE  1 

9  The  party  states  find  that  charges  outstanding  against  a  pris- 

10  oner,   detainers   based   on   untried  indictments,   informations   or 

11  complaints,  and  difficulties  in  securing  speedy  trial  of  persons 

12  already  incarcerated  in  other  jurisdictions,  produce  uncertainties 

13  which  obstruct  programs  of  prisoner  treatment  and  rehabilita- 

14  tion.  Accordingly,  it  is  the  policy  of  the  party  states  and  the  pur- 

15  pose  of  this  agreement  to  encourage  expeditions  and  orderly  dis- 
lf)  position  of  such  charges  and  determination  of  the  proper  status 

17  of  any  and  all  detainers  based  on  untried  indictments,  informa- 

18  tions  or  complaints.  The  party  states  also  find  that  proceedings 

19  with  reference  to  such  charges  and  detainers,  when  emanating 

20  from  another  jurisdiction,  cannot  properly  be  had  in  the  absence 

21  of  co-operative   procedures.    It   is   the   further   purpose   of  this 

22  agreement  to  provide  such  co-operative  procedures. 

23  ARTICLE  II 

24  As  used  in  this  agreement : 

25  (a)     "State"   shall    mean    a   state   of   the   United   States;   the 
2b'  United  States  of  America;  a  territory  or  possession  of  the  United 

27  States;  the  District  of  Columbia;  the  commonwealth  of  Puerto 

28  Rico. 

29  (b)     "Sending  state"  shall  mean  a  state  in  which  a  prisoner 

30  is  incarcerated  at  the  time  that  he  initiates  a  request  for  final 

31  disposition  pursuant  to  article  III  hereof  or  at  the  time  that  a 

32  request  for  custody  or  availability  is  initiated  pursuant  to  ar- 

33  tide  IV  hereof. 

34  (c)     "Receiving  state"  shall  mean   the  state  in  which  trial  is 

35  to  be  had  on  an  indictment,  information  or  complaint  pursuant 

36  to  article  III  or  article  IV  hereof. 

37  ARTICLE  III 

38  (a)     Whenever  a  person  has  entered  upon  a  term  of  imprison- 

39  nient  in  a  penal  or  correctional  institution  of  a  party  state,  and 
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40  whenever  during  the  continuance'  of  the  term  of  imprisonment 

41  there  is  pending  in  any  other  party  state  any  untried  indictment, 

42  information  or  complaint  on  the  basis  of  which  a  detainer  has 

43  been   lodged  against  the  prisoner,  lie  shall  be  brought  to  trial 

44  at  the  next  term  of  court  after  he  shall  be  delivered  to  the  prose- 

45  eating  officer  and  the  appropriate  court  of  the  prosecuting  offi- 
4(5  cer's  jurisdiction  written  notice  of  the  place  of  his  imprisonment 

47  and  his  request  for  a  final  disposition  to  be  made  of  the  indict- 

48  ment,   information  or  complaint;  provided  that  for  good  cause 

49  shown  in  open  court,  the  prisoner  or  his  counsel  being  present,  the 

50  court  having  jurisdiction  of  the  matter  may  grant  any  necessary 

51  or  reasonable  continuance.    The  request  of  the  prisoner  shall  be 

52  accompanied  by  a  certificate  of  the  appropriate  official  having 
58  custody  of  the  prisoner,  stating  the  term  of  commitment  under 

54  which  the  prisoner  is  being  held,  the  time  already  served,  the  time 

55  remaining  to  be  served  on  the  sentence,  the  amount  of  good  time 

56  earned,  the  time  of  parole  eligibility  of  the  prisoner,  and  any 

57  decisions  of  the  state  parole  agency  relating  to  the  prisoner. 

58  (b)     The  written  notice  and  request  for  final  disposition  re- 

59  f erred  to  in  paragraph  (a)  hereof  shall  be  given  or  sent  by  the 

60  prisoner  to  the  warden,  commissioner  of  corrections  or  other  of- 

61  ficial  having  custody  of  him,  who  shall  promptly  forward  it  to- 

62  gether  with  the  certificate  to  the  appropriate  prosecuting  offi- 

63  cial  and  court  by  registered  or  certified  mail,  return  receipt  re- 

64  quest  (ed). 

65  (c)     The  warden,  commissioner  of  corrections  or  other  offi- 

66  cial  having  custody  of  the  prisoner  shall  promptly  inform  him 

67  of  the  source  and  contents  of  any  detainer  lodged  against  him 

68  and  shall  also  inform  him  of  his  right  to  make  a  request  for  final 

69  disposition  of  the  indictment,  information  or  complaint  on  which 

70  the  detainer  is  based. 

71  (d)     Any  request  for  final  disposition  made  by  a  prisoner  pur- 

72  suant  to  paragraph   (a)   hereof  shall  operate  as  a   request  for 

73  final  disposition  of  all  untried  indictments,  informations  or  com- 

74  plaints  on  the  basis  of  which  detainers  have  been  lodged  against 

75  the  prisoner  from  the  state  to  whose  prosecuting  official  the  re- 

76  quest  for  final  disposition  is  specifically  directed.  The  warden, 

77  commissioner  of  corrections  or  other  official  having  custody  of 

78  the  prisoner  shall  forthwith  notify  all  appropriate  prosecuting 

79  officers  and  courts  in  the  several  jurisdictions  within  the  state 
SO  to  which  the  prisoner's  request  for  final  disposition  is  being  sent 

81  of  the  proceeding  being  initiated  by  the  prisoner.  Any  notifica- 

82  tion  sent  pursuant  to  this  paragraph  shall  be  accompanied  by 

83  copies  of  the  prisoner's  written  notice,  request,  and  the  certifi- 

84  cate.  If  trial  is  not  had  on  any  indictment,  information  or  com- 

85  plaint  contemplated  hereby  prior  to  the  return  of  the  prisoner 

86  to  the  original  place  of  imprisonment,  such  indictment,  informa- 

87  tion  or  complaint  shall  not  be  of  any  further  force  or  effect,  and 

88  the  court  shall  enter  an  order  dismissing  the  same  with  prejudice. 

89  (e)      Any  recpiest  for  final  disposition  made  by  a  prisoner  pur- 

90  suant  to  paragraph  (a)  hereof  shall  also  be  deemed  to  be  a  waiver 
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91  of  extradition  with  respect  to  any  charge  or  proceeding  contem- 

92  plated  thereby  or  included  therein  by   reason  of  paragraph   (d) 

93  hereof,  and  a  waiver  of  extradition  to  the  receiving  state  to  serve 

94  any  sentence  there  imposed  upon  him,  after  completion  of  his 

95  term  of  imprisonment  in  the  sending  state.  The  request  for  final 

95  disposition  shall  also  constitute  a  consent  by  the  prisoner  to  the 

96  production  of  his  body  in  any  court  where  his  presence  may  be 

97  required  in  order  to  effectuate  the  purposes  of  this  agreement 

98  and  a  further  consent  voluntarily  to  be  returned  to  the  original 

99  place  of  imprisonment  in  accordance  with  the  provisions  of  this 

100  agreement.  Nothing  in  this  paragraph  shall  prevent  the  imposi- 

101  tion  of  a  concurrent  sentence  if  otherwise  permitted  by  law. 

102  (f)     Escape  from  custody  by  the  prisoner  subsequent  to  his 

103  execution  of  the  request  for  final  disposition  referred  to  in  para- 

104  graph  (a)  hereof  shall  void  the  request. 

105  ARTICLE  IV 

106  (a)     The  appropriate  officer  of  the  jurisdiction  in  which  an 

107  untried  indictment,  information  or  complaint  is  pending  shall  be 

108  entitled  to  have  a  prisoner  against  whom  he  has  lodged  a  detainer 

109  and  who  is  serving  a  term  of  imprisonment  in  any  party  state 

110  made  available  in  accordance  with  article  V  (a)  hereof  upon  pres- 

111  entation  of  a  written   request  for  temporary  custody  or  avail- 

112  ability  to  the  appropriate  authorities  of  the  state  in  which  the 

113  prisoner  is  incarcerated;  provided  that  the  court  having  juris- 

114  diction  of  such  indictment,  information  or  complaint  shall  have 

115  duly  approved,  recorded  and  transmitted  the  request;  and  pro- 

116  vided  further  that  there  shall  be  a  period  of  thirty  days  after 
1.17  receipt  by  the  appropriate  authorities  before  the  request  be  hon- 

118  ored,  within  which  period  the  governor  of  the  sending  state  may 

119  disapprove   the   request  for   temporary  custody  or  availability, 

120  either  upon  his  own  motion  or  upon  motion  of  the  prisoner. 

121  (b)     Upon  receipt  of  the  officer's  written  request  as  provided 

122  in  paragraph  (a)  hereof,  the  appropriate  authorities  having  the 

123  prisoner  in  custody  shall   furnish  the  officer  with  a  certificate 

124  stating  the  term  of  commitment  under  which  the  prisoner  is  be- 

125  ing  held,  the  time  already  served,  the  time  remaining  to  be  served 

126  on  the  sentence,  the  amount  of  good  time  earned,  the  time  of 

127  parole  eligibility  of  the  prisoner,  and  any  decisions  of  the  state 

128  parole  agency  relating  to  the   prisoner.  Said  authorities  siinul- 

129  taneously  shall  furnish  all  other  officers  and  appropriate  courts 

130  in  tin1  receiving  state  who  have  lodged  detainers  against  the  pris- 

131  oner  with  similar  certificates  and  with  notices  informing  them 

132  of  the   request  for  custody  or  availability  and  of  the  reasons 

133  therefor. 

134  (c)     In  respect  of  any  proceeding  made  possible  by  this  arti- 

135  cle,  trial  shall  be  commenced  within  one  hundred  twenty  days  of 

136  the  arrival  of  the  prisoner  in  the  receiving  state,  but  for  good 

137  cause  shown  in  open  court,  the  prisoner  or  his  counsel  being  pres- 

138  ent,  the  court  having  jurisdiction  of  the  matter  may  grant  any 

139  necessary  or  reasonable  continuance. 
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140  (d)     Nothing  contained  in  this  article  shall  be  construed  to 

141  deprive  any  prisoner  of  any  right  which  he  may  have  to  contest 

142  the  legality  of  his  delivery  as  provided  in  paragraph  (a)  hereof, 

143  but  such  delivery  may  not  be  opposed  or  denied  on  the  ground 

144  that  the  executive  authority  of  the  sending  state  has  not  affirma- 

145  tively  consented  to  or  ordered  such  delivery. 

146  (e)     If  trial  is  not  had  on  any  indictment,  information  or  com- 

147  plaint  contemplated  hereby  prior  to  the  prisoner's  being  returned 

148  to  the  original  place  of  imprisonment  pursuant  to  article  V  (e) 

149  hereof,  such  indictment,  information  or  complaint  shall  not  be  of 

150  any  further  force  or  effect,  and  the  court  shall  enter  an  order 

151  dismissing  the  same  with  prejudice. 

152  ARTICLE  V 

153  (a)     In  response  to  a  request  made  under  article  III  or  arti- 

154  cle  IV  hereof,  the  appropriate  authority  in  a  sending  state  shall 

155  offer  to  deliver  temporary  custody  of  such  prisoner  to  the  ap- 

156  propriate  authority  in  the  state  where  such  indictment,  informa- 

157  tion  or  complaint  is  pending  against  such  person  in  order  that 

158  speedy  and  efficient  prosecution  may  be  had.  If  the  request  for 

159  final  disposition  is  made  by  the  prisoner,  the  offer  of  temporary 

160  custody  shall  accompany  the  written  notice  provided  for  in  article 

161  III  of  this  agreement.  In  the  case  of  a  federal  prisoner,  the  appro- 

162  priate  authority  in  the  receiving  state  shall  be  entitled  to  tempo- 

163  rary  custody  as  provided  by  this  agreement  or  to  the  prisoner's 

164  presence  in  federal  custody  at  the  place  for  trial,  whichever  cus- 

165  todial  arrangement  may  be  approved  by  the  custodian. 

166  (b)     The  officer  or  other  representative  of  a  state  accepting  an 

167  offer  of  temporary  custody  shall  present  the  following  upon  de- 

168  mand : 

169  (1)     Proper  identification  and  evidence  of  his  authority  to  act 

170  for  the  state  into  whose  temporary  custody  the  prisoner  is  to  be 

172  given. 

173  (2)     A  duly  cetified  copy  of  the  indictment,  information  or  com- 

174  plaint  on  the  basis  of  which  the  detainer  has  been  lodged  and  on 

175  the  basis  of  which  the  request  for  temporary  custody  of  the  priso- 

176  ner  has  been  made. 

177  (c)     If  the  appropriate  authority  shall  refuse  or  fail  to  accept 

178  temporary  custody  of  said  person,  or  in  the  event  that  an  action 

179  on  the  indictment,  information  or  complaint  on  the  basis  of  which 

180  the  detainer  has  been  lodged  is  not  brought  to  trial  within  the  pe- 

181  riods  provided  by  this  act,  the  appropiate  court  of  the  jurisdiction 

182  where  the  indictment,  information  or  complaint  has  been  pending 

183  shall  enter  an  order  dismissing  the  same  with  prejudice,  and  any 

184  detainer  based  thereon  shall  cease  to  lie  of  any  force  or  effect. 

185  (d)     The  temporary  custody  referred  to  in  this  agreement  shall 

1 86  be  only  for  the  purpose  of  permitting  prosecution  on  the  charge  or 

187  charges  contained  in  one  or  more  untried  indictments,  informa- 

188  tions  or  complaints  which  form  the  basis  of  the  detainer  or  de- 

189  tainers  or  for  prosecution  on  any  other  charge  or  charges  arising 
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1!M>  out  of  the  same  transaction.   Except   for  his  attendance  at  court 

191  and  while  being  transported  to  or  from  any   place  at   which  his 

192  presence  may  be  required,  the  prisoner  shall  be  held  in  a  suitable 

193  jail  or  other  facility  regularly  used  for  persons  awaiting  prosecu- 

194  tion. 

195  (e)  At  the  earliest  practicable  time  consonant  with  the  purposes 
190  of  this  agreement,  the  prisoner  shall  be  returned  to  the  sending 
197  state. 

19S  (f )      During  the  continuance  of  temporary  custody  or  while  the 

199  the  prisoner  is  otherwise  being  made  available  for  trial  as  re- 

200  quired  by  this  agreement,  time  being  served  on  the  sentence  shall 

201  continue  to  run  but  good  time  shall  be  earned  by  the  prisoner  only 

202  if,  and  to  the  extent  that,  the  law  and  practice  of  the  jurisdiction 

203  which  imposed  the  sentence  may  allow. 

204  (g)     For  all  purposes  other  than  that  for  which  temporary  cus- 

205  tody  as  provided  in  this  agreement  is  exercised,  the  prisoner  shall 
20(>  be  deemed  to  remain  in  the  custody  of  and  subject  to  the  juris- 

207  diction  of  the  sending  state  and  any  escape  from  temporary  cus- 

208  tody  may  be  dealt  with  in  the  same  manner  as  an  escape  from  the 

209  original  place  of  imprisonment  or  in  any  other  manner  permitted 

210  bylaw. 

211  (h)     From  the  time  that  a  party  state  receives  custody  of  a 

212  prisoner  pursuant  to  this  agreement  until  such  prisoner  is  returned 

213  to  the  territory  and  custody  of  the  sending  state,  the  state  in  which 

214  the  one  or  more  untried  indictments,  informations  or  complaints 

215  are  pending  or  in  which  trial  is  being  had  shall  be  responsible  for 
210  the  prisoner  and  shall  also  pay  all  costs  of  transporting,  caring 

217  for,  keeping  and  returning  the  prisoner.  The  provisions  of  this 

218  paragraph  shall  govern  unless  the  states  concerned  shall  have  en- 

219  tered  into  a  supplementary  agreement  providing  for  a  different 

220  allocation  of  costs  and  responsibilities  a.s  between  or  among  them- 

221  selves.  Nothing  herein  contained  shall  be  construed  to  alter  or  af- 

222  feet  any  internal   relationship  among  the  departments,  agencies 

223  and  officers  of  and  in  the  government  of  a  party  state,  or  between 

224  a  party  state  and  its  subdivisions,  as  to  the  payment  of  costs,  or 

225  responsibilities  therefor. 

226  ARTICLE  VI 

227  (a)     In  determining  the  duration  and  expiration  dates  of  the 

228  time  periods  provided  in  article  U  I  and  IV  of  this  agreement,  the 

229  running  of  said  time  periods  shall  be  tolled  whenever  and  for  as 

230  long  as  the  prisoner  is  unable  to  stand  trial,  as  determined  by  the 

231  court  having  jurisdiction  of  the  matter. 

232  (1))     No  provision  of  this  agreement,  and  no  remedy  made  avail- 

233  able  by  this  agreement,  shall  applv  to  any  person  who  is  adjudged 

234  to  be  mentally  ill. 

235  ARTICLE  VII 

l!3<>  Each  state  party  to  this  agreement  shall  designate  an  officer 

237  who,  acting  jointly  with  like  officers  of  other  party  states,  shall 


238  promulgate  rules  and  regulations  to  carry  out  more  effectively 

239  the  terms  and  provisions  of  this  agreement,  and  who  shall  pro- 

240  vide,  within  and  without  the  state,  information  necessary  to  the 

241  effective  operation  of  this  agreement. 

242  ARTICLE  VIII 

243  This  agreement  shall  enter  into  full  force  and  effect  as  to  a 

244  party  state  when  such  state  has  enacted  the  same  into  law.  A  state 

245  party  to  this  agreement  may  withdraw  herefrom  by  enacting  a 
240  statute  repealing  the  same.  However,  the  withdrawal  of  any  state 

247  shall  not  affect  the  status  of  any  proceedings  already  initiated  by 

248  inmates  or  by  state  officers  at  the  time  such  withdrawal  takes  ef- 

249  feet  nor  shall  it  affect  their  rights  in  respect  thereof. 

250  ARTICLE  IX 

251  This  agreement  shall  be  liberally  construed  so  as  to  effectuate 

252  its  purposes.  The  provisions  of  this  agreement  shall  be  severable 

253  and  if  any  phase,  clause,  sentence  or  provision  of  this  agreement 

254  is  declared  to  be  contrary  to  the  constitution  of  any  party  state 

255  or  of  the  United  States  or  the  applicability  thereof  to  any  govern- 
250  ment,  agency,  person  or  circumstances  is  held  invalid,  the  validity 

257  of  the  remainder  of  this  agreement  and  the  applicability  thereof 

258  to  any  government,  agency,  person  or  circumstance  shall  not  be 

259  affected  thereby.  If  this  agreement  shall  be  held  contrary  to  the 

200  constitution  of  any  state  party  hereto,  the  agreement  shall  remain 

201  in  full  force  and  effect  as  to  the  remaining  states  and  in  full  force 

202  and  effect  as  to  the  state  affected  as  to  all  severable  matters. 

1  95-3002.     DISTRICT  COURTS  TO  ACT.     The  phrase  "appro- 

2  priate  court"  as  used  in  the  agreement  on  detainers  shall,  with 

3  reference  to  the  courts  of  this  state,  mean;  district  courts. 

1  95-3003.  ENFORCEMENT  AND  CO-OPERATION  BY  PUB- 

2  LIC  AGENCIES.     All  courts,  departments,  agencies,  officers  and 

3  employees  of  this  state  and  its  political  subdivisions  are  hereby  di- 

4  rected  to  enforce  the  agreement  on  detainers  and  to  co-operate 

5  with  one  another  and  with  other  party  states  in  enforcing  the 

0  agreement  and  effectuating  its  purpose. 

1  95-3004.  ESCAPE  FROM  CUSTODY  ON  DETAINER— 

2  PENALTY.     Every  prisoner  confined  in  state  prison  for  a  term 

3  less  than  for  life  who  has  been  lawfully  delivered  into  the  tempo- 

4  rary  custody  of  appropriate  officers  of  a  party  state  for  trial  on 

5  a  charge  or  detainer  based  on  an  untried  indictment,  information 

0  or  complaint  and  who  escapes  therefrom,  is  punishable  by  impris- 

7  onment  in  the  state  prison  for  a  term  not  to  exceed  ten  years; 

8  said  second  term  of  imprisonment  to  commence  from  the  time 

9  lie  would  otherwise  have  been  discharged  from  said  prison. 

1  95-3005    INS  T  1  T  IT  T  I  O  N  A  L   OFFICERS  TO  HONOR 
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2  AGREEMENT.     It  shall  be  lawful  and  mandatory  upon  the  war- 

3  den  or  other  official  in  charge  of  a  penal  or  correctional  institu- 

4  tion  in  this  state  to  give  over  the  person  of  any  inmate  thereof 

5  whenever  so  required  by  the  operation  of  the  agreement  on  de- 

6  tainers. 

1  95-300(1     CO-ORDTNATOR    OF   AC  REEMENT— APPOINT- 

2  MENT— DUTIES.     The  governor  shall  appoint  an  officer  of  this 

3  state  as  co-ordinator  of  this  agreement  who,  acting  joinltly  with 
-J:  like  officers  of  party  states,  shall  promulgate  rules  and  regula- 
5  tions  to  carry  out  more  effectively  the  terms  and  provisions  of 

0  this  act,  and  who  shall  provide,  within  and  without  the  state,  in- 

7  formation  necessary  to  the  effective  operation  of  this  agreement. 

1  CHAPTER  31. 

2  UNIFORM  ACT  FOR  OUT-OF-STATE  PAROLEE  SUPFR- 

3  VISION. 

4  95-3101.     GOVERNOR   MAY   MAKF   INTERSTATE   COM- 

5  PACT  FOR  CONTROL  OF  CRIME— CONDITIONS.     The  gov- 

6  ernor  of  this  state  is  hereby  authorized  and  directed  to  enter  into 

7  a  compact  on  behalf  of  the  state  of  Montana  witli  any  of  the  United 

8  States  legally  joining  therein  in  the  form  substantially  as  follows: 

9  A    COMPACT.   Entered    into   by   and   among   the   contracting 

10  states,  signatories  hereto,  with  the  consent  of  the  Congress  of  the 

11  United  States  of  America,  granted  by  an  act  entitled  "An  act 

12  granting  the  consent  of  Congress  to  any  two  or  more  states  to  en- 

13  ter  into  agreements  or  compacts  for  cooperative  effort  and  mutual 

14  assistance  in  the  prevention  of  crime  and  for  other  purposes." 

15  The  contracting  states  solemnly  agree: 

10  (1)     That  it  shall  be  competent  for  the  duly  constituted  judi- 

17  cial  and  administrative  authorities  of  a  state  party  to  this  com- 

18  pact,  (herein  called  "sending  state")   to  permit  any  person  con- 

19  victed  of  an  offense  within  such  state  and  placed  on  probation  or 

20  released  on  parole  to  reside  in  any  other  state  party  to  this  com- 

21  pact,  (herein  called  "receiving  state")  while  on  probation  or  pa- 

22  role,  if 

23  (a)     Such  person  is  in  fact  a  resident  of  or  has  his  family  re- 

24  siding  within  the  receiving  state  and  can  obtain  employment  there, 

25  (1))     Though  not  a  resident  of  the  receiving  state  and  not  hav- 
20  ing  his  family  residing  there,  the  receiving  state  consents  to  such 

27  person  being  sent  there. 

28  Before  granting  such  permission,  opportunity  shall  be  granted 

29  to  the  receiving  state  to  investigate  the  home  and  prospective  em- 

30  ployinent  of  such  person. 

31  A  resident  of  the  receiving  state,  within  the  meaning  of  this  sec- 

32  tion,  is  one  who  has  been  an  actual  inhabitant  of  such  state  con- 

33  tinuously  for  more  than  one  year  prior  to  his  coming  to  tin1  send- 

34  ing  state  and  has  not  resided  within  the  sending  state  more  than 

35  six  continuous  months  immediately  preceding  the  commission  of 
30  the  offense  for  which  he  lias  been  convicted. 
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37  (2)     That  each  receiving  state  will  assume  the  duties  of  visita- 

38  tion  and  of  supervision  over  the  probationers  or  parolees  of  any 

39  sending  state  and  in  the  exercise  of  those  duties  will  be  governed 

40  by  the  same  standards  that  prevail  for  its  own  probationers  and 

41  parolees. 

42  (3)     That  duly  accredited  officers  of  a  sending  state  may  at 

43  all  times  enter  a  receiving  state  and  there  apprehend  and  retake 

44  any  person  on  probation  or  parole.  For  that  purpose  no  formality 

45  will  be  required  other  than  establishing  the  authority  of  the  offi- 

46  cer  and  the  identity  of  the  person  to  be  retaken.  All  legal  require- 

47  meats  to  obtain  extradition  of  fugitives  from  justice  are  hereby 

48  expressly  waived  on  the  part  of  states  party  hereto,  as  to  such 

49  persons.  The  decision  of  the  sending  state  to  retake  a  person  on 

50  probation  or  parole  shall  be  conclusive  upon  and  not  reviewable 

51  within  the  receiving  state:  Provided,  however,  that  if  at  the  time 

52  when  a  state  seeks  to  retake  a  probationer  or  parolee  there  should 

53  be  pending  against  him  within  the  receiving  state  any  criminal 

54  charge,  or  he  should  be  suspected  of  having  committed  within  such 

55  state  a  criminal  offense,  he  shall  not  be  re-taken  without  the  con- 

56  sent  of  the  receiving  state  until  discharged  from  prosecution  or 

57  from  imprisonment  for  such  offense. 

58  (4)     That  the  duly  accredited  officers  of  the  sending  state  will 

59  be  permitted  to  transport  prisoners  being  retaken  through  any 

60  and  all  states  parties  to  this  compact,  without  interference. 

61  (5)     That  the  governor  of  each  state  may  designate  an  officer 

62  who,  acting  jointly  with  like  officers  of  other  contracting  states. 

63  if  and  when  appointed,  shall  promulgate  such  rules  and  regula- 

04  tions  as  may  be  deemed  necessary  to  more  effectively  carry  out 

05  the  terms  of  this  compact. 

66  (6)     That    this  compact    shall   become   operative   immediately 

07  upon  its  ratification  by  any  state  as  between  it  and  any  other  state 

68  or    states    so    ratifying.     When    ratified    it    shall   have   the   full 

09  force   and   effect   of  law  within   such  state,  the  form  or  ratifi- 

70  cation    to    be    in    accordance    with    the    laws    of    the    ratifying 

71  state. 

72  (7)     That  this  compact  shall  continue  in  force  and  remain  bind- 

73  ing  upon  each  ratifying  state  until  renounced  by  it.  The  duties  and 

74  obligations  hereunder  of  a  renouncing  state  shall  continue  as  to 

75  parolees  or   probationers  residing  therein  at  the  time  of  with- 

76  drawal  until  retaken  or  finally  discharged  by  the  sending  state. 

77  Renunciation  of  this  compact  shall  be  by  the  same  authority  which 

78  ratified  it,  by  sending  six  months'  notice  in  writing  of  its  intention 

79  to  withdraw  from  the  compact  to  the  other  states  party  hereto. 

1  95-3102.     ACT,  HOW  CITED.     This  act  may  be  cited  as  the 

2  Uniform  Act  for  Out-of-State  Parolee  Supervision. 


1  CHAPTER  32. 

2  REWARD  FOR  APPREHENSION  OF  FUGITIVES  FROM 
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3  JUSTICE   AND    PERSONS   COMMITTING    ROBBERY    ON 

4  CERTAIN   CONVEYANCES. 

1  95-3201.     REWARDS    FOR    THE    APPREHENSION    OF 

2  FUGITIVES  FROM  JUSTICE.     The  governor  may  offer  a  re- 

3  ward  not  exceeding-  one  thousand  dollars,  payable  out  of  the  gen- 

4  oral  fund,  for  the  apprehension — 

5  1.     Of  any  convict  who  lias  escaped  from  the  state  prison;  or, 

6  2.     Of  any  person  who  lias  committed,  or  is  changed  with  the 

7  commission  of  a  felony. 

1  95-3202.     STANDING  REWARD.     The  governor  must  offer 

2  a  standing  reward  of  three  hundred  dollars  for  the  arrest  of  any 

3  person  engaged  in  the  robbery  of,  or  in  an  attempt  to  rob,  any  per- 

4  son  or  persons  upon,  or  having  in  charge,  in  whole  or  in  part,  any 

5  aircraft,    railroad    train,    or    other   conveyance,    engaged   at   the 

7  time  in  carrying  passengers;  or  any  private  conveyance  within 

8  this  state,  the  reward  to  be  paid  to  the  person  making  the  arrest, 

9  immediately  upon  the  conviction  of  the  person  arrested;  but  no 
10  reward  shall  be  paid  except  after  such  conviction. 

1  95-3203.     PAYMENT  OF  REWARD.     When  a  person  appre- 

2  bends  and  delivers  to  the  proper  sheriff  or  officer  the  person  for 

3  whose  apprehension  a  reward  is  offered,  he  must  take  his  certifi- 

4  cate  of  such  delivery,  and  the  governor,  on  the  production  of  such 

5  certificate,  must  certify  the  amount  of  the  claim  to  the  auditor. 


1  CHAPTER  33. 

2  FINES  AND  FORFEITURES— DISPOSAL  OF 

3  95-3301 .     FINES,  C(  )STS,  AND  F(  )RF E ITURES,  HOW  DIS- 

4  POSED  OF.     All  fines  and  forfeitures  collected  in  any  court,  ex- 

5  cept  police  courts,  must  be  applied  to  the  payment  of  the  costs  of 
0  the  case  in  which  the  fine  is  imposed  or  the  for  forfeiture  incurred; 

7  and  after  such  costs  are  paid,  the  residue  must,  save  as  hereinafter 

8  provided,  be  paid  to  the  county  treasurer  of  the  county  in  which 

9  the  court  is  held  and  if  not  otherwise  provided  by  law,  by  him 

10  credited  to  the  general  school  fund  of  said  county.  In  the  event  the 

11  fine  or  forfeiture  arises  from  an  action  commenced  pursuant  to 

12  section  94-5-007  or  94-5-608  of  this  code,  the  residue  thereof,  after 

13  such  costs  are  paid,  may  be  directed  by  the  court  to  be  paid,  in 

14  whole  or  in  part,  to  the  wife,  or  to  the  guardian  or  custodian  of  the 

15  child  or  children.  If  the  said  fine  or  forfeiture  is  paid  to  the  coun- 
10  ty  treasurer  at  the  time  of  such  payment  there  shall  be  filed  with 

17  tlie  county  treasurer,  a  complete  statement  showing  the  total  of 

18  fine  or  forfeiture  received  or  incurred  with  an  itemized  statement 

19  of  the  costs  incurred  by  the  county  in  such  action,  which  statement 

20  shall  give  the  title  of  the  cause  and  be  subscribed  by  the  person 

21  or  person  or  officer  making  such  payment. 
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1  95-3302.     TRAFFIC    FINES    COLLECTED    FROM    JUVE- 

2  NILE  OFFENDERS— DISPOSITION.     All   fines  collected  by 

3  the  district  courts  from  children  under  eighteen  (18)  years  of  age, 

4  for  unlawful  operation  of  motor  vehicles  resulting  from  traffic 

5  summonses  issued  by  the  peace  officers  of  the  cities,  counties,  or 

6  by  highway  partolmen,  together  with  that  portion  of  the  fines 

7  which  is  specified  in  section  75-5304,  shall  be  retained  by  the  coun- 

8  ty  treasurer  of  the  county  in  which  the  offense  occurred  and  at  the 

9  end  of  each  month  distributed  as  follows: 

10  (a)      Fines  collected  as  the  result  of  summonses  issued  by  city 

11  police  officers  shall  be  distributed  to  the  city  in  which  the  police 

12  officer  is  employed,  and  credited  to  the  city  general  fund; 

13  (b)     Fines   collected   as    the    result    of   summonses   issued   by 

14  county  peace  officers  shall  be  retained  by  the  county  treasurer  and 

15  credited  to  the  county  road  fund; 

1G  (c)     Fines  collected  as  the  result  of  summonses  issued  by  state 

17  highway  patrolmen  shall  be  paid  to  the  state  treasurer  of  Montana 

18  and  by  him  credited  to  the  general  fund  of  the  state; 

19  (d)     That  portion  of  the  fines,  as  provided  for  in  section  75- 

20  5304,  shall  be  paid  to  the  state  treasurer  of  Montana  and  by  him 

21  credited  to  the  automobile  driver  education  account  in  the  ear- 

22  marked  revenue  fund. 

1  95-3303.     STOLEN  LIVESTOCK— SEIZURE  AND  CONFIS- 

2  CATING  OF  VEHICLE  USED  TO  TRANSPORT.     The  use  of 

3  any  vehicle  for  the  transportation  of  any  stolen  mule,  horse,  mare, 

4  colt,  foal,   filly,  sheep,  lamb,  cow,  calf,  heifer,  steer,  bull,  hogs, 

5  poultry,  or  the  products  of  either  thereof,  shall  be  unlawful  and 
(i  such  vehicle  shall  be  forfeited  to  and  confiscated  by  the  state.  Any 
7  such  vehicle  found  in  such  use,  or  upon  probable  cause  believed  to 
S  be  devoted  wholly  or  in  part  to  such  use,  shall  be  seized  and  held 
9  and,  upon  conviction  in  a  proceeding  in  the  name  of  the  state  of 

10  Montana  against   such   vehicle,   or  against  such  vehicle  and  the 

11  owner,  before  any  district  court  or  judge  thereof,  shall  be  confis- 

12  cated  and  sold;  provided  that  such  vehicle  shall  not  be  confiscated, 

13  or  subject  to  forfeiture,  if  the  same  be  a  stolen  vehicle  at  the  time 

14  it  is  used  for  such  unlawful  transportation  and  the  owner  thereof 

15  is  not  in  collusion  with  the  party  or  parties  guilty  of  the  theft. 

1  95-3304.     STOLEN  LIVESTOCK— SEIZURE  AND  CONFIS- 

2  CAT  INC  OF  VEHICLE  USED  TO  TRANSPORT— PAYMENT 

3  OF  PRIOR  LIENS  AND  DISPOSAL  OF  PROCEEDS.     The  of- 

4  ficer  making  the  sale,  after  deducting  the  expenses  of  keeping  the 

5  property  and  the  cost  of  the  sale,  so  far  as  the  balance  of  sale  pro- 
G  ceeds  permit,  shall  pay  all  liens,  according  to  their  priorities, 

7  which  are  established,  by  intervention  or  otherwise  in  said  pro- 

8  ceedings,  as  being  bona  fide  and  as  having  been  created  without 

9  the  lienor  having  any  notice  or  reasonable  cause  to  believe  that 

10  the  vehicle  was  being  or  was  to  be  used  for  such  illegal  transporta- 

11  tion,  and  shall  pay  the  balance  of  the  proceeds  to  the  treasure]-  of 

12  Montana  to  be  credited  to  the  livestock  commission  fund. 
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1  95-3305.     STOLEN  LIVESTOCK— SEIZURE  AND  CONFIS- 

2  CATINC  OF  VEHICLE  USED  TO  TRANSPORT— SERVICE 

3  OF  PROCESS.     Service  of  process  in  such  proceeding  Tor  con- 

4  fiscation  of  such  vehicle  shall  conform  as  far  as  practicable  with 

5  the  provisions  of  sections  93-3007  to  93-3015,  both  inclusive;  pro- 
(i  vided,  that  in  so  far  as  the  proceeding  against  the  vehicle1  is  con- 

7  cerned  no  copy  of  the  summons  or  complaint  need  be  mailed  and 

8  no  showing  need  be  made  under  the  provisions  of  said  section  93- 

9  3013,  and  the  service  shall  be  complete  upon  publication. 

1  95-3300.     STOLEN  LIVESTOCK'— SEIZURE  AND  CONFIS- 

2  CATING  OF  VEHICLE  USED  TO  TRANSPORT— SALE  TO 

3  BE  AT  PUBLIC  AUCTION.     Such  sale  shall  be  at  public  auction 

4  and  otherwise  in  the  manner  of  sales  of  personal  property  under 

5  execution,  and  may  be  made  by  any  sheriff,  livestock  inspector,  or 
(J  other  peace  officer. 


1  CHAPTER  34.     IMPEACHMENT 

2  95-3401.     OFFICERS  LIABLE  TO   IMPEACHMENT.     The 

3  governor  and  other  state  and  judicial  officers,  except  justices  of 

4  the  peace,  shall  be  liable  to  impeachment  for  high  crimes  and  mis- 

5  demeanors,  or  malfeasance  in  office. 


1  95-3402.     SOLE  POWER  OF   EMPEACCHMENT.     The  sole 

2  power  of  impeachment  vests  in  the  house  of  representatives;  the 

3  concurrence  of  a  majority  of  all  the  members  being  necessary  to 

4  the  exercise  thereof.    Impeachment  shall  be  tried  by  the  senate  sit- 

5  ting  for  that  purpose,  and  the  senators  shall  be  upon  oath  or  af- 

6  firmation  to  do  justice  according  to  law  and  evidence.  When  the 

7  governor  or  lieutenant-governor  is  on  trial,  the  chief  justice  of  the 

8  supreme  court  shall  preside.  No  person  shall  be  convicted  without 

9  a  concurrence  of  two-thirds  of  the  senators  elected. 

1  95-3403.     ARTICLES,  HOW  PREPARED— TRIAL  BY  SEN- 

2  ATE.     All  impeachments  must  be  by  resolution  adopted,  origi- 

3  nated  in,  and  conducted  by  managers  elected  by  the  house  of  rep- 

4  resentatives,  who  must  prepare  articles  of  impeachment,  present 

5  them  at  the  bar  of  the  senate,  and  prosecute  the  same. 

1  95-3404.     ARTICLES  OF  IMPEACHMENT.     When  an  offi- 

2  cer  is  impeached  by  the  house  of  representatives,  the  articles  of 

3  impeachment  must  be  delivered  to  the  president  of  the  senate. 

1  95-3405.     TIME    OF    HEARING— SERVICE    OF    DEFEN- 

2  DANT.     The  senate  must  assign  a  day  for  the  hearing  of  the  im- 

3  peaclmient,  and  inform  the  house  of  representatives  thereof.  The 

4  president  of  the  senate  must  cause  a  copy  of  the  articles  of  im- 

5  peaclmient,  with  a  notice  to  appear  and  answer  the  same  at  the 

6  time  and  place  appointed,  to  be  served  on  the  defendant  not  less 

7  than  ten  days  before  the  day  fixed  for  the  hearing. 
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1  95-340G.     SERVICE,    HOW    MADE.     The    service    must    be 

2  made  upon  the  defendant  personally,  or  if  he  cannot,  upon  diligent 

3  inquiry,  be  found  within  the  state,  the  senate,  upon  proof  of  that 

4  fact,  may  order  publication  to  be  made,  in  such  manner  as  it  may 

5  deem  proper,  of  a  notice  requiring  him  to  appear  at  a  specified 
(i  time  and  place  and  answer  the  articles  of  impeachment. 

1  95-3407.     PROCEEDINGS  ON  FAILURE  TO  APPEAR.    If 

2  the  defendant  does  not  appear,  the  senate,  upon  proof  of  service 

3  or  publication,  as  provided  in  the  last  two  sections,  may,  of  its  own 

4  motion  or  for  cause  shown,  assign  another  day  for  hearing  the 

5  impeachment,  or  may  proceed,  in  the  absence  of  the  defendant,  to 
(>  trial  and  judgment. 

1  95-3408.     COUNSEL  MAY  BE  APPOINTED.     If  the  defen- 

2  dant  appear,  and  is  unable  to  procure  the  assistance  of  counsel,  it 

3  is  the  duty  of  the  president  of  the  senate  to  appoint  some  suitable 

4  person  to  assist  him  in  his  defense;  if  the  defendant  is  served  by 

5  publication  and  fails  to  appear,  it  is  the  duty  of  the  president  of 
(i  the  senate  to  appoint  some  person  or  counsel  to  appear  in  his  be- 
7  half  and  make  defense  for  him. 

1  95-3409.  DEFENDANT,  AFTER  APPEARANCE,  MAY  AN- 

2  SWER  OR  DEMUR.     When  the  defendant  appears,  he  may  in 

3  writing  object  to  the  sufficiency  of  the  articles  of  impeachment,  or 

4  he  may  answer  the  same  by  an  oral  plea  of  not  guilty,  which  plea 

5  must  be  entered  upon  the  journal,  and  puts  in  issue  every  ma- 
G  terial  allegation  of  the  articles  of  impeachment. 

1  95-3410.  IF  DEMURRER  IS  OVERRULED,  DEFENDANT 

2  MUST   ANSWER.     If   the   objection   to  the   sufficiency  of  the 

3  articles  of  impeachment   is  not  sustained  by  a  majority  of  the 

4  members  of  the  senate,  the  defendant  must  be  ordered  forthwith 

5  to  answer  the  articles  of  impeachment.    If  he  then  pleads  guilty, 

6  the    senate    must    render    judgment    of   conviction    against   him. 

7  If  he  plead  not  guilty  or  refuses  to  plead,  the  senate  must,  at 

8  such  time  as  it  may  appoint,  proceed  to  try  the  impeachment. 

1  95-3411.     SENATE  TO  BE  SWORN.    At  the  time  and  place 

2  appointed,  and  before  the  senate  proceeds  to  act  on  the  impeach- 

3  ment,  the  secretary  must  administer  to  the  president  of  the  senate, 

4  and  the  president  of  the  senate  to  each  of  the  members  of  the  sen- 

5  ate  then  present,  an  oath  truly  and  impartially  to  hear,  try,  and  de- 
li termine  the  impeachment;  and  no  member  of  the  senate  can  act  or 

7  vote  upon  the  impeachment,  or  upon  any  question  arising  thereon, 

8  without  having  taken  such  oath. 

1  95-3412.     TWO-THIRDS  XKCHSSARY  TO  A  CONVICTION. 

2  The  defendant  cannot  be  convicted  on  impeachment  without  the 

3  concurrence  of  two-thirds  of  the  members  elected,  voting  by  ayes 
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4  and  noes,  and  if  two-thirds  of  the  members  elected  do  not  concur 

5  in  a  conviction,  lie  must  he  acquitted. 

1  95-3413.     JUDGMENT  ON  CONVICTION,   HOW   PRO- 

2  NOUNCED.     After  conviction,  the  senate  must,  at  such  time  as  it 

3  may  appoint,  pronounce  judgment,  in  the  form  of  a  resolution  en- 

4  tered  upon  the  journals  of  the  senate. 

1  95-3414.     JUDGMENT  ON  CONVICTION,   HOW   PRO- 

2  NOUNCED.     On  the  adoption  of  the  resolution  by  a  majority  of 

3  the  members  present   who  voted  on  the  question  of  acquittal  or 

4  conviction,  it  becomes  the  judgment  of  the  senate. 

1  95-3415.     NATURE   OF   THE   JUDGMENT.     The   judgment 

2  may  be  that  the  defendant  be  suspended,  or  that  he  be  removed 

3  from  office  and  disqualified  to  hold  any  office  of  honor,  trust,  or 

4  profit  under  the  state. 

1  95-3416.     RFFECT  OF  JUDGMENT  OF  SUSPENSION.     If 

2  judgment  of  suspension  is  given,  the  defendant,  during  the  con- 

3  tinuance  thereof,  is  disqualified  from  receiving  the  salary,  fees,  or 

4  emoluments  of  the  office. 

1  95-3417.     IMPEACHMENT    DISQUALIFIES     UNTIL    AC- 

2  QUITTAL— VACANCY,  HOW  FILLED.    Whenever  articles  of 

3  impeachment  against  any  officer  subject  to  impeachment  are  pre- 

4  sented  to  the  senate,  such  officer  is  temporarily  suspended  from 

5  his  office,  and  cannot  act   in  his  official  capacity  until  he  is  ac- 

6  quitted.     Upon    such    suspension   of  any   officer,   other   than   the 

7  governor,  his  office  must  be  at  once  temporarily  filled  by  an  ap- 
S  pointment  made  by  the  governor,  with  the  advice  and  consent  of 
9  the  senate,  until  the  acquittal  of  the  party  impeached;  or,  in  case 

10  of  his  removal,  until  the  vacancy  is  filled  at  the  next  election  as 

1 1  required  by  law. 

1  95-3418.     PRESIDING    OFFICER    WHEN    LIEUTENANT- 

2  GOVERNOR    IS   IMPEACHED.     If  the  lieutenant-governor   is 

3  impeached,  notice  of  the  impeachment  must  be  immediately  given 

4  to  the  senate  by  the  house  of  representatives,  that  another  presi- 

5  dent  may  be  chosen. 

1  95-341 9.     I MPE  AC  1 1 M  ENT  N(  >T  A  P.  AR  TO  INDICTMENT. 

2  If  the  offense  for  which  the  defendant  is  convicted  on  impeach- 

3  ment  is  also  the  subject  of  an  indictment  or  information,  the  in- 

4  dictment  or  information  is  not  barred  thereby. 


1  CHAPTER  35: 

2  MISCELLANEOUS  PROCEDURAL  PROVISIONS 

3  Part  One:     Pleading. 

1  95-35-101.     CONTENTS    OF     rNDICTMENT    OR     INFOR- 

2  MAT  ION. 
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•".         Neither   presumptions   of   law,   nor  matters   of  which  judicial 
4     notice  is  taken,  need  be  stated  in  an   indictment  or  information. 

Source:     RCM,  1947,  94-6414. 

1  95-35-102.     PLEADING  JUDGMENTS. 

2  Tn  pleading  a  judgment  or  other  determination  of,  or  proceed- 

3  ing  before   a   court   or   officer  of  special  jurisdiction,  it  is  not 

4  necessary   to    state    the   facts   constituting  jurisdiction;  but   the 

5  judgment  or  determination  may  be  stated  as  given  or  made,  or 

6  the   proceedings   had.    The   facts  constituting  jurisdiction,  how- 

7  ever,  must  be  established  on  the  trial. 

Source:     RCM   1947,  94-6415. 

1  95-85-10:].     PLEADING    PRIVATE  STATUTES. 

2  Tn   pleading  a   private  statute,  or  a  right  derived  therefrom, 

3  it  is  sufficient  to  refer  to  the  statute  by  its  title  and  the  day  of 

4  its   passage,  and  the  court  must  thereupon  take  judicial  notice 

5  thereof. 

Source:     RCM  1947,  94-6416. 

1  95-35-104.     PLEADING  CRIMINAL  DEFAMATION. 

2  An    indictment   or   information   for  criminal  defamation  need 

3  not  set  forth  any  extrinsic  facts  for  the  purpose  of  showing  the 

4  application  to  the  party  defamed  of  the  defamatory  matter  on 

5  which   the  indictment  or  information  is  founded;  but  it  is  suf- 
(i  ficient  to  state  generally,  that  the  same  was  published  concerning 

7  him,  and  the  fact  that  it  was  so  published  must  be  established 

8  on   the  trial. 

Source:     RCM  1947,  95-6417. 

1  95-35-105.     PLEADING  FORGERY  AVHERE  DOCUMENTS 

2  ARE  MISSING. 

3  When  an  instrument  which  is  the  subject  of  an  indictment  or 

4  information  for  forgery  has  been  destroyed  or  withheld  by  the 

5  act  or  the  procurement  of  the  defendant,  and  the  fact  of  such 

0  destruction    or   withholding    is   alleged   in   the   indictment   or   in- 

7  formation,  and  established  on  the  trial,  the  misdescription  of  the 
S     instrument  is  immaterial. 

Source:     RCM  1947,  94-6418. 

1  95-35-100.     PLEADING  PERJURY. 

In  an  indictment  or  information  for  perjury,  it  is  sufficient  to 

8  set   forth  the  substance  of  the  controversy  or  matter  in  respect 

4  to   which    the   offense   was   committed,  and  in  what  court   and 

5  before  whom   the  oath  alleged  to  be  false  was  taken,  and  that 
(>     the  court,  or  person  before  whom  it  was  taken,  had  authority  to 

7  administer  it,  with  proper  allegations  of  the  falsity  of  the  matter 

8  on  which  the  perjury  is  assigned;  but  the  indictment  or  informa- 

9  tion  need  not  set  forth  the  pleadings,  record  or  proceedings  with 
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10  which   the   oath    is  connected,   nor   the  commission   or  authority 

11  of  the  court  or  person  before  whom  the  perjury  was  committed. 

Source:     RCM    1947,  94-641!). 

1  95-35-107.  PLEADING  THEFT,  OR  CONSPIRACY  TO  DE- 

2  CIEVE. 

3  Tn  an  indictment  or  information  for  the  theft  of  money,  bank- 

4  notes,  certificates  of  stock,  or  valuable  securities,  or  for  a  con- 

5  spiracy  to  deceive  a  person  of  any  such  property,  it  is  sufficient 

0  to  allege  theft  or  conspiracy  to  deceive,  to  be  of  money,  bank- 

7  notes,  certificates  of  stock,  or  valuable  securities,  without  specify- 

8  ing  the  coin,  number,  denomination,  or  kind  thereof. 

Source:     RCM  1947,  94-6420. 

1  95-35-108.     PLEADING    PARTNERSHIP  PROPERTY. 

2  When  an  offense  is  committed  upon,  or  in  relation  to,  any  per- 

3  sonal  property  belonging  to  several  partners  or  owners,  the  indict- 

4  ment  or  information  for  such  offense  is  sufficient  if  it  allege  such 

5  property  to  belong  to  any  one  or  more  of  such  partners  or  owners 
C)  without  naming  them  all. 

Source:     RCM   1947,  94-6429. 

1  95-35-109.     PLEADING  CRIMINAL  MISCHIEF. 

2  In  any  prosecution  for  the  violation  of  Section  94-0-102  (Crim- 

3  inal  Mischief)    it  shall  be  sufficient  to  allege  in  the  complaint, 

4  information  or  indictment  that  the  owner  of  the  property  is  un- 

5  known    and   to    prove   that   the    property  did   not   belong  to   the 

0  defendant. 

Source:     RCM  1947,  94-1209. 

1  Part  Two:     Witnesses. 

2  95-35-201.     COMPETENT  WITNESSES. 

3  The  rules  for  determining  the  competency  of  witnesses  in  civil 

4  actions  are  applicable  also  to  criminal  actions  and  proceedings, 

5  except  as  otherwise  provided  in  this  code. 

Source:     RCM  1947,  94-8801. 

1  95-35-202.     HUSBAND  AND  WIFE  AS  WITNESSES. 

2  Except  with  the  consent  of  both,  or  in  cases  of  criminal  violence 

3  upon  one  by  the  other,  or  in  case  of  abandonment,  or  neglect  of 

4  children  by  either  party,  or  of  abandonment  or  neglect  of  the  wife 

5  by  the  husband,  neither  husband  nor  wife  is  a  competent  witness 

0  for  or  against  the  other  in  a  criminal  action  or  proceeding  to 
7     which  one  or  both  are  parties. 

Source:     RCM  1947,  94-8802. 

1  95-35-203.     DEFENDANT  AS  WETNESS. 

2  (1)      A   defendant   in   a  criminal   action   or  proceeding  cannot 

3  be  compelled   to  be  a   witness  against  himself;  but  he  may  be 
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4  sworn,  and  may  testify  in  his  own  behalf,  and  the  jury  in  judging 

5  of  his  credibility  and  the  weight  to  be  given  to  his  testimony, 
fi  may  take  into  consideration  the  fact  that  he  is  the  defendant, 

7  and  the  nature  and  enormity  of  the  crime  for  which  he  is  ac- 

8  cused.    If  the  defendant  does  not  claim  the  right  to  be  sworn, 

9  or  does  not  testify,  it  must  not  be  used  to  his  prejudice,  and  the 

10  attorney   prosecuting  must   not   comment   to   the   court   or  jury 

11  on  the  same. 

12  (2)     "When    two   or   more    persons   are    included    in    the   same 

13  charge,  the  court  may,  at  any  time,  before  the  defendants  have 

14  gone  into  their  defense,  on  the  application  of  the  county  attorney, 
lo  direct  anv  defendant  to  be  discharged,  that  lie  may  be  a  witness 
lH  for  the  state. 

17  (3)     When    two    or   more    persons   are   included   in   the   same 

18  indictment  or  information,  and  the  court  is  of  the  opinion  that 

19  in  regard  to  a  particular  defendant  there  is  not  sufficient  evidence 

20  to  put  him  on  his  defense,  it  must  order  him  to  be  discharged 

21  before  the  evidence  is  closed,  that  he  may  be  a  witness  for  his 

22  ('^defendant. 

23  (4)     The  order  mentioned  in  the  last  two  sub-sections  is  an 

24  acquittal   of  the  defendant  discharged,  and  is  a  bar  to  another 

25  prosecution  for  the  same  offense. 

26  (5)     "When  two  or  more  persons  are  jointly,  or  otherwise,  con- 

27  cerned  in  the  commission  of  an  offense,  any  one  of  such  persons 

28  may  testify  for  or  against  the  other  in   relation  to  the  offense 

29  committed,  but  the  testimony  of  such  witness  not  be  used  against 
3D  him  in  any  criminal  action  or  proceeding. 

Source:     RCM  1947,  Sections  94-7206,  94-7208,  94-8803,  94-8804. 

1  95-35-204.     WITXKSSF.S  VllOM  OUT-OF-STATE. 

2  (1)     ''Witness"  and  ''state"  defined.    Witness — as  used  in  this 

3  act  shall  include  a  person  whose  testimony  is  desired  in  any  pro- 

4  ceeding  or  investigation  by  a  grand  jury  or  in  a  criminal  action, 

5  prosecution  or  proceeding.    The  word  state  shall  include  any  ter- 
(i  ritory  of  the  United  States  and  District  of  Columbia. 

7  (2)     Summoning  witness  in  this  state  to  testify  in  another  state. 

8  (a)     If  a  judge  of  a  court  of  record  in  any  state,  which,  by  its 

9  laws   has   made   provision    for  commanding  persons  within  that 

10  state  to  attend  and  testify  in  this  state,  certifies  under  the  seal 

11  of  such  court  that  there  is  a  criminal  prosecution  pending  in  such 

12  court,  or  that  a  grand  jury  investigation  has  commenced  or  is 

13  about  to  commence,  that  a  person  being  within  this  state  is  a 

14  material  witness  in  such  prosecution,  or  grand  jury  investigation, 
lo  and  that  his  presence  will  be  required  for  a  specified  number  of 
Hi  days,   upon    presentation   of  such   certificate  to  any  judge   of  a 

17  court  of  record  in  the  county  in  which  such  person  is,  such  judge 

18  shall  fix  a  time  and  place  for  a  hearing,  and  shall  make  an  order 

19  directing  the  witness  to  appear  at  a  time  and  place  certain  for 

20  the  hearing. 

21  (b)      If  at  a  hearing  the  judge  determines  that  the  witness  is 

22  material   and   necessary,  that   it   will  not  cause  undue  hardship 
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23  to  the  witness  to  ho  compelled  to  attend  and  testify  in  the  pros 

24  edition,  or  a   grand  jury  investigation,  in  the  other  state,  and 

25  that  the  laws  of  the  state  in  which  the  prosecution  is  pending, 

26  or  grand  jury  investigation  has  commenced  or  is  ahout  to  com- 

27  mence,  will  give  to  him  protection  from  arrest  and  the  service 

28  of  civil  and  criminal  process,  he  shall  issue  a  summons,  with  a 

29  copy  of  the  certificate  attached,  directing  the  witness  to  attend 

30  and  testify  in   the  court  where  the  prosecution  is  pending,  or 

31  where  a  grand  jury  investigation  has  commenced  or  is  about  to 

32  commence  at  a  time  and  place  specified  in  the  summons.   In  any 

33  such  hearing  the  certificate  shall  be  prima  facie  evidence  of  all 

34  the  facts  stated  therein. 

35  (c)     If  said  certificate  recommends  that  the  witness  be  taken 

36  into  immediate  custody  and  delivered  to  an  officer  of  the  request- 

37  ing  state  to  assure  his  attendance  in  the  requesting  state,  such 

38  judge  may,  in  lieu  of  notification  of  the  hearing,  direct  that  such 

39  witness  be  forthwith  brought  before  him  for  said  hearing;  and 

40  the  judge  at  the  hearing  being  satisfied  of  the  desirability  of 

41  such  custody  and  delivery,  for  which  determination  the  certificate 

42  shall  be  prima  facie  proof  of  such  desirability  may,  in  lieu  of 

43  issuing  subpoena  or  summons,  order  that  said  witness  be  forth- 

44  with  taken  into  custody  and  delivered  to  an  officer  of  the  re- 

45  questing  state. 

46  (d)     If  the  witness,  who  is  summoned  as  above  provided,  after 

47  being  paid  or  tendered  by  some  properly  authorized  person  the 

48  sum  of  ten  cents  (10c)  a  mile  for  each  mile  and  fifteen  dollars 

49  ($15.00)  for  each  day,  that  he  is  required  to  travel  and  attend  as 

50  a  witness,  fails  without  good  cause  to  attend  and  testify  as  di- 

51  rected  in  the  summons,  lie  shall  be  punished  in  the  manner  pro- 

52  vided  for  the  punishment  of  any  witness  who  disobeys  a  summons 

53  issued  from  a  court  of  record  in  this  state. 

54  (3)     Witness  from  another  state  summoned  to  testify  in  this 

55  state,    (a)     If  a  person  in  any  state,  which  by  its  laws  has  made 

56  provision  for  commanding  persons  within  its  boders  to  attend 

57  and  testify  in  criminal  prosecutions,  or  grand  jury  investigations 

58  commenced  or  about  to  commence,  in  this  state,  is  a  material 

59  witness  in  a  prosecution  pending  in  a  court  of  record  in  this  state, 

60  or  in  a   grand  jury  investigation,  which  has  commenced  or  is 

61  about  to  commence,  a  judge  of  such  court  may  issue  a  certificate 

62  under  the  seal  of  the  court  stating  these  facts  and  specifying  the 

63  number  of  days  the  witness  will  be  required.   This  certificate  will 

64  be  presented  to  a  judge  of  a  court  of  record  in  the  county  in 

65  which  the  witness  is  found. 

66  (1))     If  said  certificate  recommends  that  the  witness  be  taken 

67  into  immediate  custody  and  delivered  to  an  officer  of  this  state 

68  to  assure  his  attendance  in  this  state,  such  judge  may  direct  that 

69  such  witness  be  forthwith  brought  before  him;  and  the  judge 

70  being  satisfied  of  the  desirability  of  such  custody  and  delivery, 

71  for  wdiich  such  determination  said  certificate  shall  be  prima  facie 

72  proof,  may  order  that  said  witness  be  forthwith  taken  into  custody 

73  and  delivered  to  an  officer  of  this  state,  which  order  shall  be 
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74  sufficient   authority   to    such   officer   to   take   such  witness  into 

75  custody  and  hold  him  unless  and  until  he  may  be  released  by 

76  bail,  recognizance,  or  order  of  the  judge  issuing  the  certificate. 

77  (c)     If  the  witness  is  summoned  to  attend  and  testify  in  this 

78  state,  he  shall  be  tendered  the  sum  of  ten  cents  (10c)  a  mile  for 

79  each  mile  and  fifteen  dollars  ($15.00)  for  each  day  that  he  is  re- 

80  quired  to  travel  and  attend  as  a  witness,  provided  further  that  in 

81  those  cases  in  which  the  state  wherein  the  witness  is  found  has  by 

82  statutory  enactment  required  that  the  summoned  witness  be  paid 
S3  an  amount  or  amounts  in  excess  of  the  amount  hereinbefore  in 

84  this  paragraph  provided,  then  said  witness  may  be  tendered  said 

85  amount   or  amounts   so   required  by  said  state  to  be  tendered 

86  though  the  said  amount  or  amounts  so  required  to  be  tendered 

87  are  in  excess  of  the  said  amounts  in  this  paragraph  provided  for. 

88  A  witness  who  has  appeared  in  accordance  with  the  provisions 

89  of  the  summons  shall  not  be  required  to  remain  within  this  state 

90  a  longer  period  of  time  than  the  period  mentioned  in  the  certifi- 

91  cate,  unless  otherwise  ordered  by  the  court.   If  such  witness  fails 

92  without  good  cause  to  attend  and  testify  as  directed  in  the  sum- 

93  mons,  he  shall  be  punished  in  the  manner  provided  for  the  punish- 

94  ment  of   any  witness  who  disobeys  a  summons  issued  from  a 

95  court  of  record  in  this  state. 

96  (4)     Exemption  from  arrest  and  service  of  process.  If  a  person 

97  comes  into  this  state  in  obedience  to  a  summons  directing  him  to 

98  attend  and  testify  in  this  state,  he  shall  not,  while  in  this  state 

99  pursuant  to  such  summons  or  order,  be  subject  to  arrest  or  the 

100  service  of  process,  civil  or  criminal,  in  connection  with  matters 

101  which  arose  before  his  entrance  into  this  state  under  the  sum- 

102  mons. 

103  If  a  person  passes  through  this  state  while  going  to  another 

104  state  in  obedience  to  a  summons  or  order  to  attend  and  testify 

105  in  that  state  or  while  returning  therefrom  he  shall  not,  while  so 

106  passing  through  this  state,  be  subject  to  arrest  or  the  service 

107  of  process,  civil  or  criminal,  in  connection  with  matters  which 

108  arose  before  his  entrance  into  this  state  under  the  summons  or 

1 09  order. 

110  (5)     Uniformity  of  interpretation.    This  act  shall  be  so  inter- 
Ill  preted  and  construed  as  to  effectuate  its  general  purpose  to  make 

1 1 2  uniform  the  law  of  the  states  which  enact  it. 

113  (6)     Short  title.    This  act  may  be  cited  as  "Uniform  Act  to 

114  Secure  the  Attendance  of  Witnesses  From  Without  the  State  in 

1 15  Criminal  Cases." 

116  (7)     Inconsistent  laws  repealed.    All  acts  or  parts  of  acts  in- 

117  consistent  with  this  act  are  hereby  repealed. 

Source:     RCM  1947,  Title  94  Chapter  90. 

1  95-35-205.     E  X  A  M  I  X  A  T  I  O  N  OF  OUT-OF-STATE  WIT- 

2  NESSES. 

3  (1)     Examination  of  witness  residing  out  of  the  state.  When  an 

4  issue  of  fact  is  joined  upon  an  indictment  or  information,  the  de- 

5  fondant  may  have  any  material  witness  residing  out  of  the  state. 
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(i  examined    in    his   behalf,   as   prescribed   in   this   section,  and  not 

7  otherwise 

8  (2)     When  defendant  may  apply  for  an  order  to  examine.  When 

9  a  material  witness  for  the  defendant  resides  out  of  the  state,  the 

10  defendant  may  apply  for  an  order  that  the  witness  lie  examined  on 

11  a  commission. 

12  (3)     Commission  defined.  A  commission  is  a  process  issued 

13  under  seal  of  the  court  and  the  signature  of  the  clerk,  directed  to 

14  some  person  designated  as  commissioner,  authorizing  him  to  ex- 

15  amine  the  witness  upon  oath  or  interrogatories  annexed  thereto, 

16  to  take  and  certify  the  deposition  of  the  witness,  and  to  return  it 

17  according  to  the  directions  given  with  the  commission. 

18  (4)     Application  made  on  affidavit.  The  application  must  be 

19  made  upon  affidavit  stating — 

20  1 .     The  nature  of  the  offense  charged ; 

21  2.     The  state  of  the  proceedings  in  the  action,  and  that  an  issue 

22  of  fact  lias  been  joined  therein; 

23  3.     The  name  of  the  witness,  and  that  his  testimony  is  material 

24  to  the  defense  of  the  action; 

25  4.     That  the  witness  resides  out  of  the  state. 

26  (5)     Application,  to  whom  made.  The  application  may  be  made 

27  to  the  court  or  a  judge  thereof,  and  must  be  upon  three  days'  no- 

28  tice  to  the  county  attorney. 

29  (0)     Order  for  commission,  when  granted,  stay  of  proceedings. 

30  If  the  court  to  whom  the  application  is  made  is  satisfied  of  the 

31  truth  of  the  facts  stated,  and  that  the  examination  of  the  witness 

32  is  necessary  to  the  attainment  of  justice,  an  order  must  be  made 

33  that  a  commission  be  issued  to  take  his  testimony ;  and  the  court 

34  may  insert  in  the  order  a  direction  that  the  trial  be  stayed  for  a 

35  specified  time,  reasonably  sufficient  for  the  execution  and  return 

36  of  the  commission. 

37  (7)     Interrogatories,  howr  settled  and  allowed.  When  the  com- 

38  mission  is  ordered,  the  defendant  must  serve  upon  the  county  at- 

39  torney,  without  delay,  a  copy  of  the  interrogatories  to  be  annexed 

40  thereto,  with  two  days'  notice  of  the  time  at  which  they  will  be  pre- 

41  seated  to  the  court  or  judge.  The  county  attorney  may  in  like  man- 

42  ner  serve  upon  the  defendant  or  his  counsel  cross-interrogatories, 

43  to  be  annexed  to  the  commission,  with  the  like  notice.  In  the  inter- 

44  rogatories  cither  party  may  insert  any  questions  pertinent  to  the 

45  issue.  When  the  interrogatories  and  cross-interrogatories  are  pre- 

46  seated  to  the  court  or  judge,  according  to  the  notice  given,  the 

47  court  or  judge  must  modify  the  questions  so  as  to  conform  them 

48  to  the  rules  of  evidence,  and  must  endorse  upon  them  his  allowance 

49  and  annex  them  to  the  commission. 

50  (8)     Direction  as  to  the  return  of  the  commission.    Unless  the 

51  parties  otherwise  consent,  by  an  endorsement  upon  the  cominis 

52  sion,  the  court  or  judge  must  endorse  thereon  a  direction  as  to  the 

53  manner  in  which  it  must  be  returned,  and  may,  in  his  discretion, 

54  direct  that  it  be  returned  by  mail  or  otherwise,  addressed  to  the 

55  clerk  of  the  court  in  which  the  action  is  pending,  designating  his 

56  name  and  the  place  where  his  office  is  kept. 
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57  (9)     Commission,    how    executed.     The    commissioner,    unless 

58  otherwise  specially  directed,  may  execute  the  commission  as  fol- 

59  lows : 

60  1.     He  must  publicly  administer  an  oath  to  the  witness  that  his 

61  answers  given  to  the  interrogatories  shall  be  the  truth,  the  whole 

62  truth,  and  nothing  but  the  truth. 

63  2.     He  must  cause  the  examination  of  the  witness  to  be  reduced 

64  to  writing,  and  subscribed  by  him. 

65  3.     He  must  write  the  answers  of  the  witness  as  near  as  possi- 

66  ble  in  the  language  in  which  he  gives  them,  and  read  to  him  each 

67  answer  as  it  is  taken  down,  and  correct  or  add  to  it  until  it  con- 

68  forms  to  what  he  declares  is  the  truth. 

69  4.     If  the  witness  decline  answering  a  question,  that  fact,  with 

70  the  reason  assigned  by  him  for  declining,  must  be  stated. 

71  5.     If  any  papers  or  documents  are  produced  before  him  and 
/  2  proved  by  the  witness,  they,  or  copies  of  them,  must  be  annexed 

73  to  the  deposition  subscribed  by  the  witness  and  certified  by  the 

74  commissioner. 

75  6.         The  commissioner  must  subscribe  his  name  to  each  sheet 

76  of  the  deposition,  and  annex  the  deposition,  with  the  ]>apers  and 

77  documents  proved  by  the  witness,  or  copies  thereof,  to  the  com- 

78  mission,  and  must  close  it  up  under  seal,  and  address  it  as  directed 

79  by  the  endorsement  thereon. 

80  7.     If  there  be  a  direction  on  the  commission  to  return  it  by  mail 

51  the  commissioner  must  immediately  deposit  it  in  the  nearest  post 

52  office.  If  any  other  direction  be  made  by  the  written  consent  of  the 
83  parties,  or  by  the  court  or  judge,  on  the  commission,  as  to  its  re- 

94  turn,  the  commissioner  must  comply  with  the  direction.  A  copy  of 

95  this  section  must  lie  annexed  to  the  commission. 

96  (10)     Returned  commission,  delivery  to  an  agent.  If  the  eom- 

97  missioner  to  an  agent,  he  must  deliver  the  same  to  the  clerk  to 

98  whom  it  is  directed,  or  to  the  judge  of  the  court  in  which  the  ac- 

99  tion  is  pending,  by  whom  it  may  be  received  and  opened,  upon  the 

1 00  agent  making  affidavit  that  he  received  it  from  the  hands  of  the 

101  commissioner,  and  that  it  has  not  been  opened  or  altered  since  he 

102  received  it. 

103  (11)   Agent  unable  to  deliver.   If  the  agent  is  dead,  or  from  sick- 

104  ness  or  other  casualty  unable  personally  to  deliver  the  commission 

1 05  and  return,  as  prescribed  in  the  last  sub-section,  it  may  be  received 

106  by  the  clerk  or  judge  from  any  other  person,  upon  his  making  affi- 

107  davit  that  he  received  it  from  the  agent,  that  the  agent  is  dead,  or 

108  from  sickness  or  other  casualty  unable  to  deliver  it;  that  it  has  not 

109  been  opened  or  altered  since  the  person  making  the  affidavit  re- 

110  ceived  it;  and  that  he  believes  it  has  not  been  opened  or  altered 

1 11  since  it  came  from  the  hands  of  the  commissioner. 

112  (12)     When  and  how  filed.  The  clerk  or  judge  receiving  and 

113  opening  the  commission  and  return  must  immediately  file  it,  with 

114  tlie  affidavit  mentioned  in  the  last  two  sub-sections,  in  the  office  of 

115  the  clerk  of  the  court  in  which  the  indictment  is  pending  or  infor- 

1 16  mation  filed.   If  the  commission  and  return  is  transmitted  by  mail, 

117  the  clerk  to  whom  it  is  addressed  must  receive  it  from  the  post 
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118  office,  and  open  and  file  it  in  his  office,  where  it  must  remain, 

119  unless  otherwise  directed  by  the  court  or  judge. 

120  (13)     Commission    and    return,    open    for    inspection — copies 

121  etc.  The  commission  and  return  must  at  all  times  be  open  to  the  in- 

122  spection  of  the  parties,  who  must  be  furnished  by  the  clerk  with 

123  copies  of  the  same  or  any  part  thereof,  on  payment  of  his  fees. 

124  (14)     Depositions  to  be  read  in  evidence — objections.  The  de- 

125  positions  taken  under  the  commission  may  be  read  in  evidence  by 

126  either  party  on  the  trial,  upon  it  being  shown  that  the  witness  is 

127  unable  to  attend  from  any  cause  whatever;  and  the  same  objec- 

128  tions  may  lie  taken  to  a  question  in  the  interrogatories  or  to  an 

129  answer  in  the  deposition,  as  if  the  witness  had  been  examined 

130  orally  in  court. 

Source:     RCM  1947,  Title  Chapter  92. 

1  95-35-206.  PERSONS  IMPRISONED  IN  STATE  PRISON 

2  OR  IN  ANOTHER  COUNTY,  HOW  BROUGHT  BEFORE  A 

3  COURT. 

4  (1)     When    it   is   necessary   to   have   a   person   imprisoned  in 

5  the  state  prison  brought  before  any  court,  or  a  person  imprisoned 
(_i  in  a  county  jail  brought  before  a  court  sitting  in  another  county, 

7  an    order    for    that    purpose   may   be    made   by   the   court,    and 

8  executed  by  the  sheriff  of  the  county  where  it  is  made. 

Source:     RCM,  1947,  94  701-1. 

1  I 'art  Three.  Criminal  Evidence. 

2  95-35-301.     RULES  OF  EVIDENCE. 

3  The  rules  of  evidence  in  civil  actions  are  applicable  also  to 

4  criminal  actions,  except  as  otherwise  provided  in  this  code. 

Source:     RCM  1947,  94-7209. 

1  1)5-35-302.     EVIDENCE  FOR  CONSPIRACY. 

2  Upon  a  trial  for  conspiracy,  in  a  case  where  an  overtact  is  neces- 

3  sary  to  constitute  the  offense,  the  defendant  cannot  be  convincted 

4  unless  one  or  more  overt  acts  are  expressly  alleged  in  the  indict- 

5  ment  or  information,  nor  unless  one  of  the  acts  alleged  is  proved; 
(i  but   other  overtacts  not  alleged  may  be  given  in   evidence. 

Source:     RCM  1947,  94-7211. 

1  95-35-303.     THE  BURDEN  IN  A  HOMICIDE  TRIAL. 

2  (1 )     No  person  can  be  convicted  of  homicide  unless  the  death  of 

3  the  person  alleged  to  have  been  killed  and  the  fact  of  the  killing 

4  by  a  criminal  agency  are  established  as  independent  facts;  the 

5  former  by  direct  proof,  and  the  latter  beyond  a  reasonable  doubt. 

Source:     RCM  1947,  94-2510. 

<i  (2)     Upon  a  trial  for  criminal  homicide  the  commission  of  the 

7  homicide  by  the  defendant  being  proved,  the  burden  of  proving 

8  circumstances  of  mitigation,  or  that  justify  it.  devolves  upon  him. 
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9  unless  the  proof  on  the  part  of  the  prosecution  tends  to  show  that 

10  the  crime  committed  only  amounts  to  reckless  or  negligent  homi- 

11  eide,  or  that  the  defendant's  act  was  justifiable. 

Source:     RCM  1947,  94-7212. 

1  95-35-304.     EVIDENCE  FOR  BIGAMY. 

2  Upon  a  trial  for  bigamy,  it  is  not  necessary  to  prove  either  of 

3  the  marriages  by  the  register,  certificate,  or  other  record  evidence 

4  thereof,  but  the  same  may  be  proved  by  such  evidence  as  is  admis- 

5  sible  to  prove  a  marriage  in  other  cases ;  and  when  the  second  mar- 
G  riage  took  place  out  of  this  state,  proof  of  that  fact,  accompanied 

7  with  proof  of  cohabitation  thereafter  in  this  state,  is  sufficient  to 

8  sustain  the  charge. 

Source:     RCM  1947,  94-7214. 

1  95-35-305.     EVIDENCE  FOR  FORGERY  OF  BANK  BILL. 

2  Upon  a  trial  for  forging  any  bill  or  note  purporting  to  be  the  bill 

3  or  note  of  an  incorporated  company  or  bank,  or  for  passing,  or  at- 

4  tempting  to  pass,  or  having  in  possession  with  intent  to  pass,  any 

5  such  forged  bill,  or  note,  it  is  not  necessary  to  prove  the  incorpora- 

6  tion  of  such  bank  or  company  by  the  charter  or  act  of  incorpora- 

7  tion,  but  it  may  be  proved  by  general  reputation,  and  persons  of 

8  skill  are  competent  witnesses  to  prove  that  such  bill  or  note  is 

9  forged  or  counterfeited. 

Source:     RCM  1947,  94-7215. 

1  95-35-306.     EVIDENCE    FOR    ABORTION    AND    PROSTI- 

2  TUTION. 

3  Upon  a  trial  for  procuring  or  attempting  to  procure  an  abor- 

4  tion,  or  aiding  or  assisting  therein,  or  for  inveigling,  enticing,  or 

5  taking  away  any  unmarried  female  of  previous  chaste  character 

6  under  the  age  of  twenty-five  years,  for  the  purpose  of  prostitu- 

7  tion,  or  aiding  or  assisting  therein,  the  defendant  cannot  be  con- 

8  victed  upon  the  testimony  of  the  woman  upon  or  with  whom  the 

9  offense  was  committed,  unless  she  is  corroborated  by  other  evi- 
10  dence. 

Source:     RCM  1947,  94-7216. 

1  95-35-307.  PROOF  OF  CORPORATION  BY  REPUTATION. 

2  If  upon  a  trial  or  proceeding  in  a  criminal  case,  the  existence, 

3  constitution,  or  powers  of  any  corporation  shall  become  material. 

4  or  be  in  any  way  drawn  in  question,  it  is  not  necessary  to  produce 

5  a  certified  copy  of  the  articles  or  act  of  incorporation,  but  the 

6  same  may  be  proved  by  general  reputation,  or  by  the  printed  stat- 

7  utes  of  the  state,  or  government  or  country  by  which  such  corpo- 

8  ration  was  created. 

Source:     RCM  1947,  94-7217. 

1  95-35-308.    EVIDENCE  FOR  LOTTERY. 

2  Upon  a  trial  for  the  violation  of  any  of  the  provisions  of  section 
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;i  94-8-305  it  is  not  necessary  to  prove  the  existence  of  any  lottery 

4  in  which  any  lottery  ticket  purports  to  have  been  issued,  or  to 

5  prove  the  actual  signing  of  any  such  ticket,  or  share,  or  pretended 

6  ticket  or  share,  of  any  pretended  lottery,  nor  that  any  lottery 

7  ticket,  share  or  interest  was  signed  or  issued  by  the  authority  of 
S  any  manager,  or  of  any  person  assuming  to  have  authority  as  man- 
9  ager;  but  in  all  cases  proof  of  the  sale,  furnishing,  bartering,  or 

10  procuring  of  any  ticket,  share,  or  interest  therein,  or  of  any  hi- 
ll strument  purporting  to  be  a  ticket,  or  part  or  share  of  any  such 

12  ticket,  is  evidence  that  such  share  or  interest  was  signed  and  is- 

13  sued  according  to  the  purport  thereof. 

Source:     RCM  1947,  94-7218. 

1  95-35-309.  EVIDENCE  FOR  THEFT  BY  DECEPTION  OR 

2  DECEPTIVE  PRACTICES. 

3  Upon  a  trial  for  theft  by  deception  or  deceptive  practices  the 

4  defendant  cannot  be  convicted  if  the  deception  was  expressed  in 

5  language  unaccompanied  by  a  false  token  or  writing  deception  or 
(3  some  note  or  memorandum  thereof,  be  in  writing,  subscribed  by  or 

7  in  the  handwriting  of  the  defendant,  or  unless  the  deception  is 

8  proven  by  testimony  of  two  witnesses  or  that  of  one  witness  and 

9  corroborating  circumstances;  but  this  section  shall  not  apply  to  a 

10  prosecution  for  falsely  representing  or  personating  another,  and, 

11  in  such  assumed  character,  marrying  or  receiving  any  money  or 

12  property. 

Source:     RCM  1947,  94-7219. 

1  95-35-310.  TESTIMONY  OF  PERSONS  LEGALLY  AC- 

2  COUNTABLE. 

3  (1)     A  conviction  cannot  be  had  on  the  testimony  of  one  legally 

4  accountable  for  the  same  offense,  unless  he  is  corroborated  by 

5  other  evidence,  which  in  itself,  and  without  the  aid  of  the  testi- 

6  mony  of  the  one  legally  accountable  for  the  same  offense,  tends  to 

7  connect  the  defendant  with  the  commission  of  the  offense;  and  the 

8  corroboration  is  not  sufficient,  if  it  merely  shows  the  commission 

9  of  the  offense,  or  the  circumstances  thereof. 

10  (2)     No  child  under  the  age  of  sixteen  (16)  years  can  be  one 

11  legally  accountable  for  the  same  offense  to  the  commission  or  at- 
tempted commission  of  the  infamous  crime  against  nature. 

Source:     RCM  1947,  Sections  94-4120,  94-7220. 


■> 


1  95-35-311.     EVIDENCE  FOR  THEFT. 

2  Upon  a  trial  for  theft  of  money,  bank  notes,  certificates  of  stock, 

3  or  valuable  securities,  the  allegation  of  the  indictment  or  informa- 

4  tion,  so  far  as  regards  the  description  of  the  property,  is  sus- 

5  tained  if  the  offender  be  proved  to  have  stolen  any  money,  bank 
(J  notes,  certificates  of  stock,  or  valuable  securities,  although  the 

7  particular  species  of  coin  or  other  money,  or  the  number,  denomi- 

8  nation,  or  kind  of  bank  notes,  certificates  of  stock,  or  valuable  se- 
!)  curity  be  not  proved;  and  upon  a  trial  for  theft,  if  the  offender  be 
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10  proved  to  have  stolen  any  piece  of  coin  or  other  money,  any  bank 

11  note,  certificate  of  stock,  or  valuable  security,  although  such  piece 

12  of  coin  or  other  money,  or  such  bank  note,  certificate  of  stock,  or 

13  valuable  security,  may  have  been  delivered  to  him  in  order  that 

14  some  part  of  the  value  thereof  should  be  returned  to  the  party  de- 

15  livering  the  same,  and  such  part  shall  have  been  returned  accord- 

16  ingly. 

Source:     RCM  1947,  94-7240. 

1  95-35-312.     SENDING  LETTERS. 

2  In  the  various  eases  in  which  the  sending  of  a  letter  is  made 

3  criminal  by  this  code,  the  offense  is  deemed  complete  from  the 

4  time  when  such  letter  is  deposited  in  any  post  office,  or  any  other 

5  place,  or  delivered  to  any  person,  with  intent  that  it  shall  be  for- 

6  warded. 

Source:     RCM  1947,  94-4707. 

1  Part  Four.     Rights  of  the  Defendant. 

2  95-35-401.  REASONABLE  DOUBT;  PRESUMPTION  OF 

3  INNOCENCE. 

4  A  defendant  in  a  criminal  action  is  presumed  to  be  innocent 

5  until  the  contrary  is  proved,  and  in  case  of  a  reasonable  doubt 

6  whether  his  guilt  is  satisfactorily  shown,  is  entitled  to  an  acquittal. 

Source:     RCM  1947,  94-7203. 

1  95-35-402.     CONVICTION    OF    LESSER    INCLUDED    OF- 

2  FENSE. 

3  When  it  appears  that  the  defendant  has  committed  a  public  of- 

4  fense,  and  there  is  reasonable  ground  of  doubt  in  which  of  two  or 

5  more  degrees  he  is  guilty,  he  can  be  convicted  of  the  lowest  of  such 

6  degrees  only. 

Source:     RCM  1947,  94-7204. 

1  95-35-403.  NO  PERSON  PUNISHABLE  BUT  ON  LEGAL 

2  CONVICTION. 

3  No  person  can  be  punished  for  a  public  offense,  except  upon  a 

4  legal  conviction  in  a  court  having  jurisdiction  thereof. 

Source:     RCM  1947,  94-4081. 

1  95-35-404.     PUBLIC  OFFENSES,  HOW  PROSECUTED. 

2  Every  public  offense  must  be  prosecuted  by  indictment  or  Ln- 

3  formation,  except: 

4  1.     Where  proceedings  are  had  for  the  removal  of  civil  officers 

5  of  the  state; 

6  2.     Offenses  arising  in  the  militia  when  in  actual  service  and  in 

7  the  land  and  naval  forces  in  time  of  war,  or  which  the  state  may 

8  keep,  with  the  consent  of  Congress,  in  time  of  peace; 

9  3.     Offenses  tried  in  justices'  and  police  courts. 

Source:     RCM  1947,  94-4802. 
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1  95-35-405.     PARTIES  TO  A  CRIMINAL  ACTION. 

2  A  criminal  action  is  prosecuted  in  the  name  of  the  state  of  Mon- 

3  tana  as  a  party,  against  the  person  charged  with  the  offense. 

Source:     RCM  1947,  94-4804. 

1  95-35-406.     RIGHTS   OF   DEFENDANT   IN   A   CRIMINAL 

2  ACTION. 

3  In  all  criminal  prosecutions  the  accused  shall  have  the  right : 

4  1.     To  appear  and  defend  in  person  and  by  counsel ; 

5  2.     To  demand  the  nature  and  cause  of  the  action; 

6  3.     To  meet  the  witnesses  against  him  face  to  face ; 

7  4.     To  have  process  to  compel  the  attendance  of  witnesses  in  his 

8  behalf; 

9  5.     A  speedy  public  trial  by  an  impartial  jury  of  the  county  or 

10  district  in  which  the  offense  is  alleged  to  have  been  committed, 

11  subject  to  the  right  of  the  state  to  have  a  change  of  venue  for  any 

12  of  the  causes  for  which  the  defendant  may  obtain  the  same. 

Source:     RCM  1947,  94-4806. 

1  95-35-407.  NO  PERSON  TO  BE  A  WITNESS  AGAINST 

2  HIMSELF  IN  A  CRIMINAL  ACTION  OR  TO  BE  UNNECES- 

3  SARILY  RESTRAINED. 

4  No  person  can  be  compelled,  in  a  criminal  action,  to  be  a  witness 

5  against  himself;  nor  can  a  person  charged  with  a  public  offense 

6  be  subjected,  before  conviction,  to  any  more  restraint  than  is  nec- 

7  essary  for  his  detention  to  answer  the  charge. 

Source:     RCM  1947,  94-4808. 

1  95-35-408.  NO  PERSON  TO  BE  CONVICTED  BUT  UPON 

2  VERDICT  OR  JUDGMENT. 

3  No  person  can  be  convicted  of  a  public  offense  unless  by  the  ver- 

4  diet  of  a  jury,  accepted  and  recorded  by  the  court,  or  upon  a  plea 

5  of  guilty,  or  upon  a  judgment  of  a  court,  a  jury  having  been 

6  waived,  in  a  criminal  case  not  amounting  to  felony. 

Source:     RCM  1947,  94-4809. 

1  95-35-409.     FORFEITURES. 

2  No  conviction  of  any  person  for  an  offense  works  any  for- 

3  feiture  of  any  property,  except  in  cases  in  which  a  forfeiture 

4  is  expressly  imposed  by  law;  and  all  forfeitures  to  the  state, 

5  in  the  nature  of  deodand,  or  where  any  person  shall  flee  from 

6  justice,  arc  abolished. 

Source:     RCM  1947,  Sec.  94-4725. 
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CROSS  REFERENCE  TABLE 

(Old  to  Proposed) 

This  table  is  designed  to  show  the  disposition  in  the  Proposed 
Montana  Criminal  Code  of  the  substance  of  each  section  of  Title  94 
(Criminal  Code)  of  the  Codes  of  Montana,  1947.  The  Old  Section  num- 
ber(s)  indicates  the  section  number(s)  of  Title  94  of  the  Revised  Codes 
of  Montana,  1947.  The  Subject  Matter  title  indicates  the  nature  of  the 
subject  matter  of  the  section.  The  Proposed  Montana  Criminal  Code 
designation  indicates  where  the  same  subject  matter  is  dealt  with  in 
the  Proposed  Code,  or  another  title  of  the  Revised  Codes  of  Montana, 
1947  where  treatment  of  the  subject  matter  may  be  found.  The  word 
"None"  indicates  that  the  substance  of  the  old  section  has  not  been 
included  in  the  Proposed  Code  nor  shifted  to  any  other  Title  of  the 
Codes.  Use  of  the  word  "None",  however,  does  not  mean  that  the 
particular  conduct  prohibited  by  the  old  section  is  not  prohibited  by 
law:  It  may  be  of  such  nature  as  to  fall  generally  within  the  pros- 
cription of  the  Proposed  Code,  or  of  another  Title  of  the  Codes. 


KCM,  Title  94 
Old  Section 

101 


102 

103 

104 
105 

106 

107 


Subject  Matter 


Proposed  Montana 
Criminal  Code 


Construction  of  penal     94-102 
statutes 


I'ro visions  similar  to     94-103 
existing  laws,  how 
construed. 


Effect  of  code  upon        94-103 
past  offenses 


Repealed 

What  intent  to  de- 
fraud is  sufficient 

Civil  remedies 
preserved 

Proceedings  to  im- 
peach or  remove  offi- 
cers and  others 
preserved 


None 
94-201 

94-104 


Subject  Matter 

General  Purposes 
and  Principles  of 
Construction. 

Application  to  Of- 
fenses Committed 
Before  and  After 
Enactment. 

Application  to  Of- 
fenses Committed 
Before  and  After 
Enactment. 


Definition  of 
"Person." 

Other  Limitations  on 
Applicability. 


94-7-401        Official  Misconduct. 
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ROM,  Title  94 
Old  Section 

108 


109 


110 


111 


112 


113 


114 


115 


116 


117 


118 


Subject  Matter 

Authority  of  court- 
martial  preserved — 
courts  of  justice  to 
punish  for  contempt. 

Sections  declaring 
crimes  punishable — 
duty  of  court 

Punishments,  how 
determined 


Witness'  testimony 
may  be  read  against 
him  on  prosecution  for 
perjury 

(rime  and  public 
offense  defined 


Proposed  Montana 
Criminal  Code 

94-104 


Subject  Matter 

Other  Limitations  on 
Applicability. 


Covered  by  95-2212 
Covered  bv  95-2206 


95-2206.1       Sentence  to  Death. 
Covered  bv  95-2212 
Covered  bv  95-2303 


94-109 


94-105 


Immunity  of 
Witnesses. 


Classification  of 
Offenses. 
Covered  by  95-2206 


Crimes,  how  divided      94-105 


Felony  and  misde- 
meanor defined 


94-105 


Classification  of 
Offenses. 

Classification  of 
<  iffenses. 


Punishment  of  felony,    95-2206.4 
when  not  otherwise 
1  irescribed 


When  No  Felony 
Penalty  is  Specified. 
Classification  of 
Offenses. 
Covered  bv  95-2206 


94-105 


Punishment  of  mis- 
demeanor, when  not 
otherwise  prescribed 

To  Constitute  crime 
there  must  be  unity  of 
act  and  intent 


Intent,  how  mani- 
fested, and  who  con- 
sidered of  sound  mind 


95-2206.3 

When  No  Penalty  is 

Specified. 

94-202 

Voluntary  Acts. 

94-203 

General  Require- 

ments of  Culpability. 

94-201 

General  Definitions. 

94-205 

Causal  Relationships 

Between — Conduct 

and  Result. 

94-202 

Voluntary  Acts. 

94-203 

General  Require- 

ments of  Culpability. 

94-201 

General  Definitions. 

94-204 

Absolute  Liability. 

Covered  by  95-501  to  95-509 
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ROM,  Title  94 
Old  Section 

119 


201 


302 


Subject  Matter 

Drunkenness  no  ex- 
cuse for  crime — when 
it  may  be  considered — 
how  insanity  must  be 
proven 

Who  are  capable  of 
committing  crimes 


Proposed    .Montana 
Criminal  Code 


Subject  Matter 


94-209  Responsibility. 

Covered  by  95-501  to  95-509 


94-209  Responsibility. 

Covered  by  95-501  to  95-509 
94-202  Voluntary  Acts. 

94-310  Compulsion. 


202 

Who  are  liable  to 

Covered  by  95-304 

punishment 

203 

Classification  of 
parties  to  crime 

94-20G 

94-207 

Accountability  for 

Conduct  of 

Another. 

When  Accountability 

Exists. 

204 

Who  are  principals 

94-401 

Solicitation. 

205 

Who  are  accessories 

94-7-303 

Obstructing  Justice. 

206 

Punishment  of 
accessories 

94-7-303 

94-208 

( )bstructing  Justice. 
Separate  Conviction 
of  Persons 
Accountable. 

301 

Abandonment  or 
failure  to  support  wife 
— penalty  for 

94-5-608 

Non-support. 

( )rders  which  may  be     94-5-608        Non-support, 
entered  bv  the  court        Covered  by  95-2216 


306 


401 


Endangering  the 
Welfare  of  Children. 

Endangering  the 
Welfare  of  Children. 


Certain  proof  made        94-5-607 
prima  facie  evidence 

Desertion  or  abondon-  94-5-607 
ment  of  child  or  ward 
a  felony — suspension 
of  sentence,  when 

Disposing  of  child  for  None 
mendicant  business 

Cruelty  to  children         94-5-607         Endangering  the 

Welfare  of  Children. 
Covered  by  10-901  to  10-905 

Administering  drugs. 
etc.,  with  intent  to 
produce  miscarriage 


161 


RCM,  Title  94 
Old  Section 

402 


501 

502 

503 

504 
505 


Subject   Matter 

Submitting  to  an 
attempt  to  produce 
miscarriage 

Purpose  of  act — short 
title 


Proposed  Montana 
Criminal  Code 


94-6-104 


■\rson — first  degree —  94-6-104 
burning  of  dwellings 

Arson — second  degree  94-6-103 
— burning  of  buildings, 
etc.,  other  than 
dwellings 

Arson — third  degree —  94-6-102 

burning  of  other 

property 

Arson — fourth  degree    94-6-102 
— attempt  to  burn 
buildings  or  property 


Subject  Matter 

Arson. 
Arson. 
Reckless  Arson. 

( Iriminal  Mischief. 
Criminal  Mischief. 


506 

Burning  to  defraud 
insurer 

94-6-102 

Criminal  Mischief. 

(501 

Assault  in  the  first 
degree  defined — 
penalty 

94-5-202 

Aggravated  Assault. 

602 

Assault  in  second 

94-5-201 

Assault. 

degree 

94-5-202 

Aggravated  Assault. 

603 

Assault  in  third  degree 

94-5-201 

Assault. 

604 

Assaults  with  caustic 
chemicals,  etc. 

94-5-202 

Aggravated  Assault. 

605 

Use  of  force  not 

94-302 

Use  of  Force  in 

unlawful 

Defense  of  Person. 

94-303 

Use  of  Force  in 
Defense  of  Occupied 
Structure. 

94-304 

Use  of  Force  in  De- 
fense of  other 
Property. 

94-305 

Use  of  Force  by 

94-305 

Use  of  Force  by 

94-306 
94-307 

Aggressor. 
Use  of  Force  to 
Prevent  Escape. 
Use  of  Force  by 
Parent. 

701 

Bigamy  defined 

94-5-604 

Bigamy. 

702 

Exceptions 

94-5-604 

Bigamy. 
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ROM, 
Old 

Title  94 
Section 

Subject  Matter 

Proposed  Montana 
Criminal  Code 

i 

Subject  Matter 

703 

Punishment  of  bigamy  94-5-604 

Bigamy. 

704 

.Marrying  a  husband 
or  wife  of  another 

94-5-605 

Marrying  a  Bigamii 

705 

Incest 

94-5-606 

Incest. 

801 

Giving  bribes  to 
judges,  jurors, 
referees,  etc. 

94-7-102 

Bribery  in  Official 
and  Political 
Matters. 

802 

Receiving  bribes  by 
judicial  officers, 
jurors,  etc. 

94-7-102 

Bribery  in  Official 
and  Political 
Matters. 

803 


804 


805 


son 


807 


SOS 


Extortion 


94-7-102 


94-7-103 


Improper  attempts  to    94-7-102 
influence  jurors, 
referees,  etc. 

Misconduct  of  jurors,     94-403 
referees,  etc.  94-401 

94-7-103 


94-7-401 
Covered  by 

94-7-102 


Embracery 


94-7-10; 


Misconduct  of  officers  94-7-103 
having  charge  of  jury 


Justice  or  constable 
[purchasing  judgment 


94-7-401 

94-7-106 


Bribery  in  Official 
and  Political 
Matters. 

Threats  and  Other 
Improper  Influence 
in  Offical  and  Po- 
litical matters. 

Bribery  in  Official 
and  Political 
Matters. 

Attempt. 
Solicitation. 
Threats  and  Other 
Improper  Influence 
in  Official  and  Po- 
litical Matters. 
Official  Misconduct. 
93-5103 

Bribery  in  Official 
and  Political 
Matters. 

Threats  and  Other 
Improper  Influence 
in  Official  and  Po- 
litical Matters. 

Threats  and  Other 
Improper  Influence 
in  Official  and  Po- 
litical Matters. 
Official  Misconduct. 

Justice  of  the  Peace 
Corrupt  Practices. 
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ROM,  Title  04 
Old  Section 

809 


909 


1001  to 
1011 


1101 

1102 
1103 
1104 
1105 


Subject  Matter 

Convicted  officer  to 
forfeit  and  be  disquali 
fied  from  holding 
office 


Proposed  Montana 
Criminal  Code 


94-7-401 


Subject  Matter 

Official  Misconduct. 


810 

Bribery  of  school 
trustees 

94-7-102 

Bribery  in  Official 
and  Political 
Matters. 

811 

( )ffender  a  competent 

94-109 

Immunity  of  Wit- 

witness 

nesses. 

901 

Burglary  defined 

94-6-204 

Burglary. 

902 

Degrees  of  burglary 

94-6-204 

Burglary. 

903 

Penalty 

94-6-204 

Burglary. 

904 

Word  "enter"  defined 

94-6-201 

Definition  of  Terms 

905 

Nighttime  defined 

None 

906 

Burglary  with 
explosives 

94-6-204 

Burglary. 

907 

Penalty 

94-6-204 

Burglary. 

90S 

Possession  of 

burglarious 
instruments 

94-6-205 

Possession  of 
Burglary  Tools. 

Carrying  deadly 
weapon  with  intent  to 
assault — penalty 


Common  nuisance — 
maintenance — alcohol, 
opium,  prostitution 
and  gambling 

Criminal  Conspiracy      94-402 
defined  and 
punishment  fixed 

No  other  conspiracies     None 
punishable  criminally 


94-8-202        Illegal  Weapons. 


94-S-201        Public  Nuisance. 


Conspiracy. 


Overt  act,  when 
necessary 

Unlawful  trusts  and 
monoplies — penalty 

Certain  agreements 
between  laborers 
excepted 


94-402  Conspiracy. 

Transfer  out  of  Criminal  Code. 
Transfer  out  of  Criminal  Code. 
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RCM,  Title  94 
Old  Section 

1106 


1107  to 

1118 


1201 
1202 

1203 

1204 

1205 
1206 

1207 

1208 

1209 

1301 
1302 

1303 

1304 

1305  and 
1306 

1307 


Subject    Mattei- 
PerSOnS  not  to  be 
excused  from 
testifying 

Unfair  practices  in 
Purchase  Price  com- 
petition, sale  or  han- 
dling of  commodities 

Overdriving  animals 

Abandonment  of 
disabled  animals 


Proposed  Montana 
Criminal  Code 

94-109 


Subject  Matter 

Immunity  of 
Witnesses. 


Failure  to  provide 
proper  food  and  drink 
to  impounded  animals 

Cariying  an  animal  in  94-6-102 
a  cruel  manner  94-8-107 

Poisoning  animals  94-6-102 

Keeping  cows  in  94-8-107 

unhealthy  places 

Promoting  fights  94-8-107 

between  animals 

Killing,  maiming  or  94-6-102 
poisoning  livestock 

Killing,  maiming  or       95-35-109 
poisoning  livestock — 
complaint 

Duel  defined  94-5-201 

94-8-101 

Punishment  for  94-5-102 

fighting  a  duel,  when  94-5-103 
death  ensues  94-305 

Punishment  for  fight-  94-5-202 
ing  a  duel,  although  94-5-201 
death  does  not  ensue      94-8-101 


Transfer  out  of  Criminal  ( 'ode. 


94-8-107        Cruelty  to  Animals. 
94-8-107        Cruelty  to  Animals. 

94-8-107        Cruelty  to  Animals. 


Posting  for  not 
fiu'htinc: 


94-5-611 


Officers  must  pervent  None 
duels.    Evading 
dueling  laws 

Witness'  privilege  94-109 


Criminal  Mischief. 
Cruelty  to  Animals. 

Criminal  Mischief. 

Cruelty  to  Animals. 

Cruelty  to  Animals. 

Criminal  Mischief. 


Pleading  Criminal 
Mischief. 


Assault. 
Disorderly  Conduct. 

Deliberate  Homicide. 
Reckless  Homicide. 
Use  of  Force  by 
Aggressor. 

Aggravated  Assault. 
Assault. 
Disorderly  Conduct. 

Intimidation. 


Immunity  of 
Witnesses. 
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ECM,  Title  94 
Old  Section 

1401  to 

1476 


1501 


1502  to 

1504 

1 51 15 


150(3 


1507 


150S 


1 509 

1510 

1511 
L512 


Subject  Matter 

Election  Frauds  and 
Offenses — Corrupt 
Practices  Act 

Embezzlement  by 
public  officer 


( >fficers  neglecting  to 
pay  over  public 
moneys  and  fines 


( )bstructing  officer  in 


Proposed  Montana 

Criminal  Code  Subject  Matter 

Transfer  out  of  Criminal  Code. 


eo 


lectmg  revenue 


Refusing  to  give 
assessor  list  of 
property  or  giving 
false  name 


94-7-209 


94-7-401 
94-6-303 

94-6-303 
94-7-401 


94-7-302 


94-7-302 


Tampering  with 
public  Records  or 
Information. 
Official  Misconduct. 
Theft. 

Theft. 

Official  Misconduct. 


Obstructing  a  Peace 
( ) nicer  or  Public 
Servant. 


( Ibstructing  a  Peace 
Officer  or  Public 
Servant. 

94-7-204        Unsworn  Falsifica- 
tion to  Authorities. 

Covered  by  84-412 


Making  false  state-        94-7-204 
ment,  not  under  oath, 
in  reference  to  taxes 


Unsworn  Falsifica- 
tion to  Authorities. 


Delivering  receipts  for  94-7-401        Official  Misconduct. 

poll  taxes  other  than      Covered  by  84-407 

prescribed  by  law,  or 

collecting  poll  taxes 

etc.,  without  giving  the 

receipt  prescribed  by 

law- 


Having  blank  receipts    94-7-401 
for  licenses  other  than  94-6-303 
those  prescribed  by 
law 


Official  Misconduct. 
Theft. 


Refusing  to  give  name  94-7-302 

of  person  in 

employment 


Obstructing  a  Peace 
Officer  or  Public 
Servant. 
Covered  by  84-4950  and  84-4954 


Carrying  on  business     Covered  by  84-3209 
without  license 

Unlawfully  acting  as      Covered  by  66-228 
auctioneer 
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RCM,  Title  94 
Old  Section 

1513 


1514 


Subject   Matter 

( )fficer  charged  with 
collection,  etc.,  of 
revenue,  refusing  to 
permit  inspection  of 

his  hooks 


Proposed    Montana 
Criminal  Code 

94-7-302 


Subject  Matter 

Obstructing  a  Peace 
Officer  or  Public 
Servant. 


Board  of  examiners,      94-7-401 
auditor  and  treasurer    Covered  by 
neglecting  certain 
duties 


( )f  f  icial  Misconduct. 
Art.  VII,  Sec.  20 


1515 

Having  state  arms,  etc. 

94-6-303 

Theft. 

1516 

Selling  state  arms,  etc. 

94-6-303 

Theft. 

1517 

Sheriff  false  repre- 
senting accounts 

94-7-401        Official  Misconduct. 
94-6-303       Theft. 
Covered  by  25-225,  25-229 

1518 

Trespass  on  public 
property 

94-6-203 
94-6-102 

Criminal  Trespass 
to  Property. 
Criminal  Mischief. 

1519 

Limitations  on  pre- 
ceding section 

None 

1601 

Extortion  defined 

94-5-611 

94-5-301 
94-6-302 

94-6-303 
94-6-308 

Intimidation. 

Unlawful  Restraint. 

Consolidation  of 

Theft  Offenses. 

Theft. 

Deceptive  Practices. 

1602 

What  threats  consti- 
tute extortion 

94-6-302 

94-5-611 
94-6-308 
94-5-301 

Consolidation  of 
Theft  Offenses. 
Intimidation. 
Deceptive  Practices. 
Unlawful  Restraint. 

1603 

Punishment  of  extor- 
tion in  certain  cases 

94-6-303 
94-5-401 

Theft. 
Robbery. 

1604 

( )btaining  signature  by 
means  of  threats 

94-6-303 

94-6-308 

Theft. 

Deceptive  Practices 

1605 

Compulsion  to  execute 
instrument 

94-6-303 
94-6-308 

Theft. 

Deceptive  Practices 

1606 

( )ppression  committed 
under  color  of  official 
right 

94-5-201 
94-5-302 
94-6-303 

94-7-210 

Assault. 
Kidnapping. 
Theft. 

Impersonating  a 
Public  Officer. 
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RCM,  Title  94 
Old  Section 

Pr 

Subject  Matter                   < 

oposed  Montan; 
Criminal  Code 

i 

Subject  Matter 

1607 

Extortion  committed 
under  color  of  official 
right 

94-7-401 
94-6-303 

Official  Misconduct. 
Theft. 

1608 

Punishment  of  extor- 
tion  committed  under 
color  of  official  right 

94-7-401 
94-7-210 

Official  Misconduct, 
impersonating  a 
Public  Officer. 

1609 

Blackmail 

94-6-303 
94-5-611 

Theft. 
Intimidation. 

1610 

Written  threats 

94-5-611 

intimidation. 

1611 

Verbal  threats 

94-6-303 
94-5-611 

Theft, 
Intimidation. 

1612 

Unlawful  threat  refer- 
ring to  act  of  third 
person 

94-6-303 

94-6-301 

Theft. 

Definition  of  Terms. 

1613 

Employee  of  railroad 

company  taking  more 
fare,  etc. 

94-6-303 
94-6-308 

Theft. 

Deceptive  Practices. 

1(114 

Requiring  release  of 
liability,  etc. 

94-5-611        Intimidation. 
Covered  by  13-803 

1615 

Extortion — refusal  to 

pay  wages  without 
discount 

94-6-303       Theft. 
94-5-611        intimidation. 
Covered  by  41-1302 

1616 

Receipt  or  solicitation 
of  gifts  by  foreman 
from  employees 

94-5-611 
94-6-303 

intimidation. 
Theft. 

1617 

Immunity  of  witnesses 

94-109 

Immunity  of 

witnesses. 

1701 

( )f fering  false 
evidence 

94-7-203 
94-7-204 

False  Swearing. 
Unsworn  Falsifica- 
tion to  Authorities. 

94-7-20S 

Tampering  with  or 
Fabricating  Physical 
Evidence. 

1702 


Deceiving  a  witness        94-7-204 


94-7-208 


94-7-207 


Unsworn  Falsifica- 
tion to  Authorities. 
Tampering  with  or 
Fabricating  Physical 
Evidence. 
Tampering  with 
Witnesses  and 
Informants. 
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RCM,  Title  94 
Old  Section 

i7o:i 


1704 


1705 


Subject  Matter 

Preparing  false 
evidence 


Proposed  Montana 
Criminal  Code 

04-7-208 


Destroying  evidence 


94-7-208 


Preventing  or  dis-  94-5-611 

sanading  witness  from  94-7-208 
attending 


Subject  Matter 

Tampering  with  or 
Fabricating  Physical 
Evidence. 

Tampering  with  or 
Fabricating  Physical 
Evidence. 

Intimidation. 
Tampering  with  or 
Fabricating  Physical 
Evidence. 


1706 


Bribing  witness 


1707 

1801 

1802 


1803 


94-7-102 
94-7-207 

94-5-611 


Receiving  or  offering     94-7-102 
to  receive  bribes 


Marrying  under  false     94-7-203 
personation 

Falsely  personating       94-6-102 
another  in  other  cases    94-7-203 

94-7-204 

94-7-209 


False  statement  re-        94-6-308 
specting  financial  94-6-303 

condition 

-303 


■308 


■303 

•308 

-303 
301 


1S04 

Receiving  property  in 
a  false  character 

94-6- 

1805 

( )btaining  money, 

94-6 

property  or  services 
by  false  pretenses 

94-6 

L806 

( !onfidence  games 

94-6 
94-6 

1807 

Selling  land  twice 

94-6 
94-6 

Bribery  in  Official 
and  Political  Matters. 
Tampering  with 
Witnesses  and 
Informants. 
Tntimiation. 

Bribery  in  Official 
and  Political  Mat- 
ters. 

False  Swearing. 

Criminal  Mischief. 
False  Swearing. 
Unsworn  Falsifica- 
tion to  Authorities. 
Tampering  with 
Public  Records  or 
Information. 

Deceptive  Practices. 

Theft. 


'heft. 


Deceptive  Practices. 
Theft. 


Theft. 

Deceptive  Practices. 

Theft. 

Definition  of  Terms. 
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RCM,  Title  94 
Old  Section 

1808 


1809 

1810 
1811 

1812 


1813 
1814 
1815 
181.6 


1817  to 
1823 


L824 


Proposed  Montana 
Subject   Matter  Criminal  Code 

Married  person  selling  94-6-303 
land  under  false  94-6-308 

representations 


Subject  Matter 

Theft. 

Deceptive  Practices. 


Mock  auction 


94-6-303 
94-6-311 
96-6-301 


Consignee,  false  state-  94-6-30S 
meat  by 


Theft. 

Forgery. 

Definition  of  Terms. 

Deceptive  Practices. 


Selling  or  removing 
mortgaged  property  to 
defraud  mortgagee 

Conditional  sale  or 
lease — removal,  sale 
or  concealment  of 
property  to  defraud 
vendor  or  lessor — 
larceny 

False  pedigree  of 
animals,  etc. 

Selling  animal  with 
false  pedigree 


Use  of  false  pretenses     94-6-308 
in  selling  mines  94-6-309 


94-6-314 

tors. 
Covered  by  52-318 


Defrauding  Credi- 


94-6-314 

tors. 
Covered  by  52-318 


Defrauding  Credi- 


94-6-308        Deceptive  Practices. 


Interference  with 
samples  for  assay 


94-6-308        Deceptive  Practices. 
94-6-309        Deceptive  Bus.  Prac. 

Deceptive  Practices. 
Deceptive  Bus.  Prac. 

94-6-308        Deceptive  Practices. 

94-6-303       Theft. 

94-6-309        Deceptive  Bus.  Prac. 


False  Samples  Adver-  94-6-308 
tising,  Personation  94-6-309 
and  Credit  Cards 


Deceptive  Practices. 
Deceptive  Bus.  Prac. 
Covered  by  66-1946  (94-1822) 


Unlawful  to  obtain 
communication  ser- 
vices without  intention 
to  pay 


94-6-303        Theft. 


1825- 
1830 

False  use  of  Credit 
Cards 

94-6-311        Forgerv. 

94-6-308        Deceptive  Practices 

Covered  by  95-402 

1831 

Obtaining  accommo- 
dations with  intent  to 
defraud 

94-6-305 

Theft  or  Labor 
or  Services  or  Use 
of  Property. 

94-6-303 

Theft. 
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ROM,  Title  04 
Old  Section 

1901- 
1904 


2001 
2002 
2003 


2004 
2005 

2000 


2007 


2301 
2302 

2303 

2304 


Subject  Matter 

False  Weights  and 
Measures 


Proposed   Montana 
Criminal  Code 


Subject  Matter 


Covered  by  Title  90,  Chapter  I 


94-0-303 
94-6-309 


Forgery  of  wills,  eon-  94-6-311 
veyances,  etc. 

Making  false  entries  in  94-6-311 
records  or  returns 

Forgery  of  public  or  94-7-204 
corporate  seal 

94-0-31 1 

Punishment  of  forgery  94-6-311 

Forging  telegraphic  94-6-311 

messages  94-8-303 


Possessing  or  receiv-      94-6-311 
ing  forged  or  counter- 
feit bills  or  notes  with 
intend  to  defraud — 
penalty 

Making,  passing  or 
uttering  fictitious 
bills,  etc. 


:heft. 
I  leceptive  Bus.  Prac. 

Forgerv. 


Forgery. 

Unsworn  Falsifica- 
tion to  Authorities. 
Forgery. 

Forgery. 

Forgery. 
Privacy  in 
Communications. 

Forgery 


94-6-310        Issuing  a  Bad  Check. 


2008- 
2014 

Forgery  and 
Counterfeiting 

2101 
2104 

to 

Fraudulent  con- 
veyances 

2201 

Repealed 

2202 

Presenting  false 

94-6-311        Forgery. 
See  29-101  ff. 


94-6-303 

proofs  upon  policy  of  94-6-308 
insurance  94-6-311 

94-6-102 


Fraud  in  publishing 

false  statement  of 


94-6-309 
94-6-308 


concern 

Frauds  in  subscription  94-6-311 
for  stock  of  corpora-       94-6-303 

t  ions 

Fraudulent  issue  of        94-6-303 
stock,  scrip,  etc. 

Frauds  in  procuring       94-7-204 
organizations,  etc.,  of 
corporation 


Theft. 

Deceptive  Practices. 

Forgery. 

Cri  minal  Mischief. 

Deceptive  Bus.  Prac. 
Deceptive  Practices. 


Forgery. 
Theft. 


Theft. 

Unsworn  Falsifica- 
Authorities. 
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RCM,  Title  94 
Old  Section 

2305 


2306 


2307 


230JS 


2309 


2317 
2318 


Subject   Matter 

Unauthorized  use  of 
name  in  prospectus, 
etc. 

Misconduct  of  direc- 
tors of  stock  corpora- 
tions 


Proposed  Montana 
Criminal  Code 

94-6-308 


Subject  Matter 

Deceptive  Practices. 


94-21 1 

94-6-303 
94-6-303 

94-6-303 


Savings  bank  officer 
overdrawing  his 
account 

Frauds  in  keeping 
accounts  in  books  of 
corporation 

( )fficer  of  corporation    94-6-308 
publishing  false 

reports 


Accountability  for 
Conduct  of  Corpora- 
tion. 
Theft. 

Theft. 


'heft. 


Deceptive  Practices. 


2310 

Officer  of  corporation 
to  permit  an  inspection 

None 

2311  to 
2312 

( )fficer  of  railroad 
com]  »any  contracting 
debt  in  its  behalf  ex- 
ceeding its  available 
means 

94-211 
94-6-303 

Accountability  for 
Conduct  of  Corp. 
Theft. 

2313 

Director  of  corpora- 
tion presumed  to  have 
knowledge  of  its 
affairs 

94-21 1 

Accountability  for 
Conduct  of  a 
Corporation. 

2314 

Director  present  at 
meeting,  when  pre- 
sumed to  have  as- 
sented to  proceedings 

94-207 

94-21 1 

When  Accountability 
Exists. 
Accountability  for 

Conduct  of  a 
Corporation. 

2315 

Director  absent  from 
meetings,  when  pre- 
sumed to  have 
assented  to  proceed- 
ings 

94-207 
94-211 

When  Accountability 
Exists. 

Accountability  for 
Conduct  of  a  Cor- 
poration. 

2316 

Foreign  corporations 

94-210 

Criminal  Responsi- 
bility of  Corpora- 
tions. 

Foreign  corporations     None 

Agent  of  foreign  94-208 

corporation 


Separate  Conviction 
of  Persons 
Accountable. 
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ROM,  Title  94 
Old   Section 

2319 


2320 


2321 

2322- 

2325 

2401  to 
2404 

2405 


2406 
2407 

2408 
2409 
2410 

2411 

2412 

2413 

2414 


Proposed    Montana 
Subjoel    Matter  Criminal   Code  Subject  Matter 

Corporation  not  com-     None 
plying  with  laws 

Agent  of  corporation      94-208  Separate  Conviction 

of  Persons 
Accountable. 


Director  defined 


Xon< 


Frauds  in  Manage-         Transfer  out  of  Criminal  ('ode 
ment  of  Corporations 

Gambling;  Licenses        94-8-304        Gambling. 


94-301 
94-8-304 


Obtaining  money  by       9-6-303 
means  of  gambling  or 
tricks  deemed  to  be 
larceny 

Brace  and  bunco 
games  prohibited 

Soliciting  or  persuad- 
ing persons  to  visit 
gambling  resorts  pro- 
hibited 

Penalty  for  second 

offense 

Maintaining  gambling 
apparatus  a  nuisance 

Duty  of  public  officer 
to  seize  gambling  im- 
plements and  ap- 
paratus 

Duty  of  magistrate  to 
retain  gambling  imple- 
ment or  apparatus  for 
trial 

Disposal  of  moneys 
confiscated  by  reason 
of  violation  of 
gambling  lavs 

Authority  to  break  and 
enter  buildings  where 
games  are  probably 
being  played 

Duty  of  public  officer 

to  make  complaint 


Theft. 


94-8-304        Gambling. 


Solicitation. 
Gambling. 


94-8-304        Gambling. 


94-8-201         Public  Nuisance. 
94-8-304        Gambling. 

94-7-401        Official  Misconduct. 
Covered  bv  16-2702  and  16-3101 


94.7.40I         Official  Misconduct. 
94.8-304        Gambling. 


94-8-304        Gambling. 


Covered  by  95-602 


94-7-401        Official  Misconduct. 
Covered  by  16-2702  and  16-3101 
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ROM,  Title  94 
Old  Section 

2415 


2416 

2417 

2418  to 
2420 

2421 
2422 


2502 


Subject  Matter 

Duty  of  mayors  to 
enforce  law 

( )fficers  neglecting 
duty  subject  to  for- 
feiture of  office 

Receiving  money  to 
protect  offenders 
prohibited 

Action  to  Recover 
Gambling  Losses 


Proposed  Montana 
Criminal  Code 

94-7-401 
Covered  bv 


Subject  Matter 

( )ff icial  Misconduct. 
11-802 


94-7-401        Official  Misconduct, 


94-7-102        Bribery  in 
Official  and 
Political  Matters. 

94-8-304        Gambling. 


Compelling  testimony    94-109 
in  such  actions 

Lessor  of  buildings        94-8-304 
used  for  gambling  pur- 
poses treated  as 
principal 


Immunity  of 
Witnesses. 

Gambling. 


2423 

Immunity  of  witnesses 

94-109 

Immunity  of 
Witnesses. 

2424 

( )rdinances  in  conflict 
with  this  act  void 

None 

2425 

Repealed 

2420 

Who  deemed  a 
principal 

94-206 
94-8-304 

Accountability  for 
Conduct  of  Another. 
Gambling. 

2427 

Violation  of  act  a 
misdemeanor 

94-8-304 

(1  ambling. 

242S 

Act,  when  effective 

None 

2429  to 
2432 

Slot-machines ; 
Gambling 

94-8-304 

( i ambling. 

2501 

Murder  defined 

94-5-101 
94-5-102 

Criminal  Homicide. 
Deliberate  Homicide 

Malice  defined — 
express  or  implied 


None 


2503 

Degrees  of  murder 

94-5-102 

2504 

Repealing  clause 

None 

2505 

Punishment  for 

94-5-102 

murder 

94-5-103 
94-5-104 

2506 

Petit  treason 
abolished 

None 

Deliberate  Homicide. 


I  ^liberate  Homicide. 
Reckless  Homicide. 
Negligent  Hoonicide. 
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RCM,  Title  94 
Old   Section 

p 

Subject   Mattel' 

roposed   Montana 
Criminal   ("ode 

2507 

Manslaughter — 
voluntary  and 
involuntary 

94-5-103 

2508 

Punishment  for  man- 
slaughter 

94-5-103 

2509 

Deceased  must  die 
within  a  year  and  a 
day 

94-5-101 

2510 

Proof  of  corpus 

deleetit 

95-35-303 

2511 

Excusable  homicide 

94-202 

2512 

J  ustifiable  homicide 

94-309 

2513  to 
2515 


2601 
2602 


2603 
2604 
2701 

2702 


by  public  officer 


Justifiable  and 
Excusable  homicide 
and  Bare  Fear 


94-306 

94-302 
94-303 
94-304 


Subject   Matter 

Reckless  Homicide. 


Reckless  Homicide. 
( 'riminal  Homicide. 


The  Burden  in  a 
Homicide  Trial. 

General  Definitions. 

Execution  of  Death 

Sentence. 

Use  of  Force  to 

Prevent  Escape. 

Use  of  Force  in 
Defense  of  Person. 
lTsc  of  Force  in 
Defense  of  Dwelling. 


Kidnapping —  penalty  94-5-302 
—place  of  trial 

Kidnapping  with 
intent  to  send  person 
from  state  or  confine 
within  state — penalty 
place  of  trial 

Enticing  away  child — 
penalty 

loldine; 


Use  of  Force  in 

Defense  of  Other 

Property. 
94-305  Use  of  Force  by 

Aggressor. 
94-306  Use  of  Force  to 

Prevent  Escape. 
Covered  by  95-602 

Kidnapping. 
Covered  by  95-411 

94-5-303        Aggravated  Kid- 
napping. 
Covered  by  95-411' 


Prisonei 
hostage 

Larceny  defined 


Uttering  fraudulent 
checks  or  drafts — 

evidence 


94-5-305 

94-5-303 

94-6-303 
94-6-301 

94-6-310 


Custodial 

Interference. 

Aggravated  Kid- 
napping. 

Theft. 

Definition  of  Terms. 

Issuing  a  Bad 
Check. 
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ROM,  Title  94 
Old  Seel  ion 

Proposed  Montana 
Subject   Matter                   Criminal  Code 

Subject   Matter 

2703 

Grand  and  petit               94-6-303 
larceny 

Theft. 

2704 

Grand  larceny  defined  94-6-303 

Theft. 

2704.1 

Possession  of  stolen       94-6-315 

Effect  of 

2705 
2706 

2707 


2715 
2716 

2717 

2718 

2719 


livestock  as  evidence 
of  larceny 

Petit  larceny  defined     94-6-303 

Punishment  of  grand     94 -6-303 
la  rcenv 


Possession  of 
Stolen  Property. 

Theft. 

Theft. 


Punishment  of  petit 
I  a  rcenv 


94-6-303       Theft. 


2708 

Dogs,  property 

94-0-301 

Definition 

of  Terms. 

2709 

Larceny  of  lost 
property 

94-6-304 

Theft  of  Lost  or 
Mislaid  Property. 

2710 

Larceny  of  written 
instruments 

94-6-301 

Definition 

of  Terms 

2711 

Value  of  passage 

tickets 

94-6-301 

Definition 

of  Terms 

2712 

Written  instruments 
completed  but  not 
delivered 

94-6-303 

94-6-301 

Theft. 

Definition 

of  Terms 

2713 

Severing  and  remov- 
ing part  of  the  realty 

94-6-301 
94-6-303 

Definition 
Theft. 

of  Terms 

2714 

Larceny  and  receiving 
stolen  property  out  of 
the  state 

94-0-304 
94-6-303 

Theft  or  Lost  or 
Mislaid  Property. 
Theft. 

I  'onversion  by 

fiduciary,  larceny 


94-6-303        Theft. 


Verbal  false  pretense.    None 
not  larceny 

Claim  of  title,  restora-   None 
tion  of  property  as  de- 
fense 

Larcenv  of  gas  or  94-6-303 

electricity  94-6-301 

Larcenv  of  water,  uas    94-6-303 
and  electricity  94-6-301 


Theft. 

Definition  of  Terms. 

Theft. 

Definition  of  Terms. 
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KUM,  Title   '.<  1  Proposed   Mont;  uji 

Old  Section  Subject   Matter  Criminal   Code  Subjeel    Matter 

2720  Kalse  device  for  mcas-  94-0-301         Definition  of  Terms, 
uring  gas,  water  94-0-303        Theft, 
electricity  !)4-0  305        Theft  of  Labor 

or  Services  or 
[Jse  of  Property. 
94-0-309        Deceptive  Business 
Practices. 

2721  deceiving  of  stolen         94-0-302        Consolidation  of 
property  Theft  Offenses. 

94-0-303        Theft. 
94-0-315        Effect  of  Possession 
of  Stolen  Property. 

2722  Larceny,  destruction,      94-7-209        Tampering  with 
etc.,  of  records  by  Public  Record  or 
officers  I  nformation. 


2723  to 

Larceny  and  falsifica- 

94-7-209 

Tampering  with 

2720 

tion  of  Public  Records 

Public  Records  or 

and  Jury  Lists 

Information. 

2S01 

Libel  defined 

94-8-302 

Criminal 
Defamation. 

2S02 

Punishment  of  libel 

94-8-302 

Criminal 
Defamation. 

2803 

Malice   presumed 

None 

2804  to 

Libel 

94-S-302 

Criminal 

281 1 

Defamation. 

2901 

Preventing  the  meet- 

94-7-302 

<  ibstructing  a  Peact 

ing  or  organization  of 

( )ff icer  or  Public 

legislative  assembly 

Servant. 

94-8-101 

Disorderly  Conduct 

2902  Disturbing  the  legisla-  94-7-302  Obstructing  a  Peace 
five  assembly  while  in  Officer  or  Public 
session  Servant. 

94-8-101  Disorderly  Conduct. 

2903  Altering  draft  of  bill     94-7-20!)  Tampering  with 
or  resolution  Public  Records 

or  i  nformation. 

2904  Altering  engrossed  or    94-7-209  Tampering  with 
enrolled  copy  of  bill  or  Public  Records 
resolution  or  Information. 

2905  to              Legislative  Jiribes           94-7-102  Bribery  in 
2909  Official  and 

Political  Mattel's. 
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ROM,  Title  94 
Old   Section 

2910 


Subject   Matter 


Proposed  Montana 
Criminal   Code 


2915  to 

2919 


3001  to 
3011 

3101  to 
31  OS 

3109 


3110 

3111 

3201 
3202 

3203 


3204 
3205 


Corrupt  solicitation  of  Covered  by 

official  action  consti-  94-7-102 
tutes  solicitation  of 

bribery  94-401 


Subject  Matter 

Art.  V  §  41 
Bribery  in  Official 
and  Political  Matters. 
Solicitation. 


2911 

Personal  interest  in 
bill 

Covered  b1 
94-7-401 

y  Art.  V  Sec.  44 
Official  Misconduct. 

2912 

Lobbying 

94-109 
94-6-303 

Immunity  of 

Witnesses. 

Theft. 

2913 

Witnesses  refusing  to 
attend 

94-7-312 

Contempt. 

2914 

Members  of  legislative 

94-7-401 

Official  Misconduct. 

assembly,  in  addition 
to  other  penalties,  to 
forfeit  office,  etc. 

Legislative  Bribes  94-7-102 


Bribery  in  Official 
and  Political 
Matters. 


Lotteries 

Machine  Gun  Act 

Warrant  to  search  for 
and  seize  machine 
guns — confiscation  of 
guns 

Uniformity  of  94-8-202 

interpretation 

Short  title  94-8-202 


94-8-305        Lotteries. 


94-8-202        Illegal  Weapons. 


Covered  by  95-705 


Qlegal  Weapons. 


[llegal  Weapons. 


Repealed 

Injuries  to  milestones,  94-6-102        Criminal  Mischief, 
guideposts,  trees 

Tampering  with  tele-     94-8-303 
graph,  telephone  and 


electric  systems 
penalty 

Taking  water  from  or 
obstructing  canals 

Interferences  with 
railroad  property 


94-6-102 
94-6-303 


Privacy  in 

( 'ommunications. 
Criminal  Mischief. 
Theft. 


94-6-102        Criminal  Mischief. 

94-6-102        Criminal  Mischief. 
94-6-103        Reckless  Arson. 
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ROM,  Title  94 
Old  Section 

Subject   Matter                    ( 

oposed  Montana 
Jriminal  Cede 

3206 

!  'unishment 

94-6-102 

3207 

Acts  causing-  death 
punished  as  murder 

94-5-102 

3208 

Remove  waste  or 
]  lacking  from 
locomotives  or  motors 

94-8-2o:; 
94-6-102 

3209 

Repealed 

3210  to 
3301 

Malicious  Injuries  to 
Railroads  and  Services 

94-8-203 
94-6-102 

3302 


3303 


3304 


3305 


3306 


3307 


3308 

3309 


Specifications  in  fol-      None 
lowing  sections  not 
restriction 

I  mining  buildings, 
etc..  not  the  subject  of 
arson 

Destruction  of  build- 
ings by  explosives — 
punishment 

Use  of  automobiles 
wit  bout  consent  of 
owners — punishment 


94-6-104 
94-6-102 


94-6-102 
94-6-103 


94-6-203 
94-6-202 
94-6-306 


Possessing  automobile  94-6-312 
from  which  number  or 
marks  have  been 
removed  or  altered 

Possessing  automobile  94-6-312 
from  which  number  of 
marks  have  been  re- 
moved or  altered- 
nenaltv 


Malicious  injuries  to 
freehold 


!n  juring  fences,  94-6-201 

building  fires  and  94-6-203 

hunting  on  premises  of 
another  when  for-  94-6-102 

bidden 


Subject   Matter 

Criminal  Mischief. 
( Yi  urinal  Homicide. 

Creating  a   Hazard. 
Criminal   Mischief. 


Creating  a   Hazard. 
( 'ri urinal  Mischief. 


Arson. 

Criminal  Mischief. 

Criminal  Mischief. 
Reckless  Arson. 

Criminal  Trespass 
to  Property. 
Criminal  Trespass 
to  Vehicles. 
Unauthorized  Use  of 
Motor  Vehicles. 

Obscuring  the 
Identity  of  a 
Machine. 

Obscuring  the 
identity  of  a 
Machine. 


94-6-102        Criminal  Mischief. 


1310 


njuries  to  standing 


94-6-102 


Defintion  of  Terms. 
Criminal  Trespass 
to  Property. 
Criminal  .Mischief. 

Criminal  Mischief. 


crops 
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ROM,  Title  94 
Old  Section 

3311 


3312  to 


oo.i 


Subject  Matter 


Proposed  Montana 
Criminal  Code 


3315 

3316 
3317 

3318 

3319 


3320  to 
3323 


3324  to 
3326 


3327 
3328 

3329 
3330 

3331 


Removing,  defacing 
or  altering  landmarks 


Fences  and  Dams 
Malicious  Mischief 
( renerally 

Burning  or  injuring 
rafts,  setting  adrift 
vessels 


Obstructing  navigable  94-8-201 
waters 


Subject  Matter 

94-7-209        Tampering  with 
Public  Records  or 
Information. 

94-6-102        Criminal  Mischief. 

94-6-102        Criminal  Mischief. 


94-6-103        Reckless  Arson. 

94-6-104        Arson. 

94-6-102        Criminal  Mischief. 

Public  Nuisance. 


Injuries  to  United 
States  Surveyor's 
monuments 


Destroying  or  tearing    94-7-209 
down  notices 

94-(i-!l)2 

Injuring  or  destroying  94-8-303 
written  instrument 


Letters  and  Photog- 
raph}' and  Malicious 
Mischief  Generally 

Destroying  Art 
Literature  and  Mali- 
cious Mischief 
Generally 


947-209        Tampering  with 
Public  Records  or 
Information. 

94-6-102        Criminal  Mischief. 

Tampering  with 
Public  Records  or 
Information. 
Criminal  Mischief. 

Privacy  in 
Communications. 

94-8-303        Privacy  in 

Communications. 


94-6-102        Criminal  Mischief. 


Setting  fire  to  timber, 
etc.,  negligently 

Covered  by 
94-6-103 

28-115 
Reckless  Arson. 

Setting  and  negligent 
control  of  fires 

Covered  by 

94-6-1 03 

28-115 
Reckless  Arson. 

punishment 

Setting  fire  to  timber, 

e{c.,  maliciously 

( lovered  by 

!  14-6-104 

28-115 

Arson. 

Exposing  infected 
clothing  or  person 

Covered  by 

69-4509 

Driving  animals  on  a     94-8-201 
sidewalk 


Public   Nuisance. 


-      ISO 


BCM,  Title  94 
Old  Section 

p 

Subject    Matter 

roposed   Montami 

Criminal    ('ode 

3332 

Malicious  spiking  of 
saw-  logs — penalty 

94-6-102 

3333 

Defacing  public 
buildings 

94-6-102 

3334 

Injury  to  trees  on 
public  lauds 

94-6-102 

3401 

Mayhem  defined 

94-201 
94-5-202 

3402 

Mayhem — how 
punishable 

94-5-202 

3501 

Administrator,  etc., 

94-7-401 

Subject  Matter 

Criminal  Mischief. 
Criminal  Mischief. 
Criminal   Mischief. 


General  Definitions. 
Aggravated  Assault. 

Aggravated  Assault. 


Official  Misconduct. 
must  file  report —  Title  91— Chapters  5  and  6 

penalty 

3502  Arulterating  foods,         Covered  by  66-1524,  27-703  and 
drugs,  liquors,  etc.  4-150 

94-6-309        Deceptive  Business 
Practice. 

3503  Adulterated  candies       I  Jovered  by  27-703  and  27-710 

!  (4-6-309        Deceptive  Bus.  Prac. 

3504  Altering  brands  94-6-313        Illegal  Branding  or 

Altering  or  Obscur- 
ing a  Brand. 

3505  Apothecary  omitting     94-6-309        Deceptive  Business 
to  label  drugs  or  label-  Practices. 

ing  them  wrongfully,      Covered  by  66-1523,  66-1510  and 
etc.  66-1502 

3506  Arrests,  seizures  or       94-7-106        Justice  of  the  Peace 
levy  upon  property,  Corrupt  Practices. 
dispossession  of  lands 

without  lawful  author-  94-7-210        Impersonating  a 

ity,  issuance  by  justice  Public  Officer. 

of  the  peace  of  writs  or  94-7-401        Official  Misconduct. 

process  signed  in 

blank. 

3507  Attorneys— miscon-        Covered  by  93-2106  and  93-2105 
duct  by "  94-6-303        Theft. 

350S  Attorneys— buying         Covered  by  93-2107 

demands  or  suits  by 
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RCM,  Title  94 
Old  Section 

3509 


3510 

3511 

3512 
3513 
3514 

3515 

3516 


3517  to 
3520 

3521 

3522 

3523 


3524 

3525  to 

3527.1 

3528 


3529  to 

3532 


Subject  Matter 

Attorney  forbidden 
to  defraud  prosecu- 
tions carried  on  by 
their  partners  or 
formerly  by  them- 
selves 


Attorney  mav  defend     None 

self 

Barber  business —  None 

conducting  on  Sunday 


Proposed  Montana 
Criminal  Code  Subject  Matter 

Covered  by  93-2111  and  93-2112 


Penalty 
Repealed 


None 


Brands — sash  or  fry-     94-6-313 
ing  pan  prohibited 


Illegal  Branding  or 
Altering  or  Obscur- 
ing a  Brand. 


Branding  animals 
driven  through  the 
state 


Covered  by  Title  46,  Chapter  6, 
also  see  Forgery,  95-6-311 


Branding  stock  driven  Covered  by  Title  46,  Chapter  6. 
into  or  through  state      also  see  Forgery,  94-6-311 
required 


Branding 
Miscellaneous  ( )f- 
fenses 


Covered  by  Title  46,  Chapter  6 


Fines,  how  disposed  of  None 


Branding  cattle  run- 
ning at  large 

Bribing  members  of 
city  or  town  councils, 
boards  of  county  com- 
missioners or  trustees 

Bringing  armed  men 
into  the  state 

Concealed  Weapons 


Covered  by  Title  46,  Chapter  6 

94-7-102        Bribery  in  Official 
and  Political 
Matters. 


94-7-504        Bringing  Armed 

Men  into  the  State, 

94-8-202        Illegal  Weapons. 


Arrest  without  war-  94-7-401  <  official  Misconduct. 

rant — duty  of  peace  94-8-202  Illegal  Weapons, 
officer 

Concealed  "Weapons  94-8-202  Illegal  Weapons. 
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ECM,  Title  94 
Old  Section 


3534 
3535 


3536 
3537 

3538 


3539 


3540 
3541 

3542 
3543 

3544 
3545 
3546 


3548 


Proposed   Montana 
Subject    Matter  Criminal  ('ode  Subject  Matter 

Common  barratry  de-    Covered  by  93-2105 
fined — how  punished 

What  proof  is  required  Covered  by  93-2105 

Compounding  crimes     94-7-305        Compounding  a 

Felony. 

Compulsory  company     None 
boarding-houses 

Compulsory  company    None 
boardinghouses — 
penalty 

Consequences  of  94-7-30S 

resisting  process  after 
a  county  has  been 
declared  in  a  state  of 
insurrection 

Contracting  or  solem- 
nizing incestuous  or 
forbidden  marriages 


Obstructing  a  Peace 
Officer  or  Public 
Servant. 


94-5-605 
94-207 

94-7-401 
<  lovered 

94-7-309 

None 


Marrying  a  Bigamist. 
When  Accountability 
Exists. 
Official  Misconduct, 
by  48-105 


Criminal  contempt 

Cruel   treatment  of 
lunatices,  etc. 

Dead  animals — offal 
etc. — putting  in  street, 
rivers,  etc. 

Deadly  weapons —  94-5-201 

exhibiting  in  rude,  etc.,  94-8-101 
manner  or  using  the  94-8-202 
same  unlawfully 

Death  from  explosions, 
etc. 


Contempt. 


Covered  by  69-4518 


Death  from  collision 
on  railroads 

Death  from 
mischevous  animals 

Debtor  fraudulently 
concealing  his 
property 

Defendant  fraudulent-  94-6-314 

ly  concealing  his 

property 


94-5-104 
94-5-104 
94-5-104 
94-6-314 


Assault. 

Disorderly  Conduct. 
Illegal  Weapons. 

Negligent  Homicide. 

Negligent  Homicide. 

Negligent  Homicide. 

Defrauding 
Creditors. 

Defrauding 
Creditors. 
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RCM,  Title  94  Proposed  Montana 

Old  Section  Subject  Matter  Criminal  Code  Subject  Matter 

3549  Defacing  marks  on        94-6-102        Criminal  Mischief. 

logs,  lumber  or  wood 

3550  Repealed 

3551  Depositing  coal  slack     Covered  by  69-4905  and  69-4908 
in  streams 

3552  Depositing  coal  slack     Covered  by  69-4905  and  69-4806 
in  streams — penalty 

3553  Disclosing  fact  of  94-7-401        Official  Misconduct, 
indictment 

been  found 


indictment  having  Covered  by  95-1409 


3554  Disclosing  fact  of  what  Covered  by  95-1409 

transpired  before 
the  grand  jury  94-7-401        Official  Misconduct. 


3555 

Discharged  employees- 
protection  of 

Transfer  out  of  Criminal  Code 

3556 

Deceived   employees — 
action  for  damages 

Transfer  out  of  Criminal  Code 

3557 

Discrimination  by 
hospitals  forbidden 

Covered  by  69-5313 

3558 

Penalty  for 
violation  of  act 

Covered  by  69-5313 

3559 

Diseased  animals 

Covered  bv  46-236.  46-237  and 
46-238 

3560- 
3563 

Disturbing  the  Peace 

94-8-101        Disorderly  Conduct 

3564 

Police  power  of 
railroad  conductors 

None 

3565 

Ditch  overflowing 
on  highway 

94-8-201        Public  Nuisance. 

3566 

Divorce — advertising 
to  procure,  forbidden 

None 

3567  to 

3569 

Livestock 

Miscellaneous 

Offenses 

Transfer  out  of  Criminal  Code 

.'5570 

Entertainment  defined  None 

357] 

Entertainment  in 
establishments 
licensed  to  sell 
beer  unlawful 

None 

3572 

Penalty  for  violation 

None 

-184— 


ROM,  Title  94 
Old   Section 

3573 
3574 

3575 

357G 

3577 

3578 
3578.1 

3578.2 

3579 

3580 


Subject    Matter 


Proposed   Montana 
Criminal  Code 


Subject   Matter 


Repealed 


Exhibiting  deformities  None 
of  persons 


Exposing  person 
infected  with  any  con- 
tagious disease  in  a 
public  place 

False  imprisonment, 
definition  and 
punishment 

Fences,  unlawful  and 
dangerous — 
punishment  for 

Firing  firearms 

When    Montana    resi- 
dents may  purchase 
rifles  and  shotguns  in 
contiguous  states 

When  residents  of 
contiguous  state  may 
purchase  rifles  or  shot- 
guns in  Montana 

Firearms — use  of  by 
children  under  the  age 
of  fourteen  years 
prohibited 

Liability  of  parent 
or  guardian 


<  'overed  by  69-4509 

94-5-301        Unlawful  Restraint. 

Covered  by  46-1403 

94-8-101        Disorderly  Conduct. 
94-8-202       Illegal  Weapons. 

94-8-202        Illegal  Weapons. 

94-8-202        Illegal  Weapons. 

94-8-202        Illegal  Weapons. 


3581 

Flag — desecration   of 

!  (4-7-502 

Desecration  of  Flags 

3582 

Meaning  of  term 
"flag"   ' 

94-7-502 

Desecration  of 
Flag. 

3583 

Exceptions 

94-7-502 

Desecration  of 
Flag. 

35S4 

Forcible  entry  and 
detainer 

94-6-203 

Criminal  Trespass 
to  Property. 

3585  to 
3587 

Fortune  Telling 

None 

3588 

Fradulent  practices 
affect   the  market 

to 

94-6-303 

94-6-308 

Theft. 

Deceptive  Practice. 

price 
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RCM, 
Old 

3589 


Title  94 
Section 


Subject  Matter 


Proposed  Mont  an; 
Criminal  Code 


3590 

3591 

3592 
3593 

3594 
3595 

3596 

3597 
3598 


Fraudulent  pretenses 
relative  to  birth 
of  infant 


Subject  Matter 

94-7-209        Tampering  with 
Public  Records  or 
Information. 

Covered  by  69-4413  and  69-4436 

Fraudulent  pretenses     94-5-301        Unlawful  Restraint, 
relative  to  birth  of  94-5-302        Kidnapping. 

infant — substituting 
one  child  for  another 

Gas  masks  to  be  pro-  Covered  by  41-1710 
vided  employees  han- 
dling crude  oil  and  gas 
— requirement 


Penalties 

Glanders — animal 
having,  to  be  killed 

Glanders — -using  or 
exposing  animal  with 
glanders 

Grand  juror  acting 
after  challange  has 
been  allowed 

Habeas  corpus — 
refusing  to  issue  or 
obey  writ  of 

Reconfining  persons 
discharged  upon  writ 
of  habeas  corpus 

Concealing  persons 
entitled  to  benefit  of 
habeas  corpus 


3599 

Health  laws — 

willful  violation  of 

94-35-100 

Health  laws — 

neglecting  to  perform 

duties  under 

94-35-101 

Horses,  etc.,  taking  up 

or  restraining,  without 

owner's  consent — 

penalty 

Covered  by  41-1718 

Covered  by  46-211  and  46-905 

Covered  bv  46-903  and  46-905 


94-7-401        Official  Misconduct. 
94-7-210        Impersonating  a 

Public  Officer. 
Covered  by  95-2706 

94-7-401        Official  Misconduct. 
Covered  bv  95-2710 


94-7-401        Official  Misconduct. 
94-5-302        Kidnapping. 
Covered  by  95-2710 

Covered  by  95-2710 

94-7-401        Official  Misconduct. 
94-5-302        Kidnapping. 
94-5-305        Custodial 

Interference. 

Covered  by  69-5701 

94-7-401        Official  Misconduct. 
Covered  by  69-5701 

94-6-102        Criminal  Mischief. 


RCM,  Title  94 
Old  Section 

94-35-102 

94-35-103 

94-35-104 

94-35-105 
94-35-100 


94-35-100.1 
94-35-106.2 

94-35-107 
94-35-108 
94-35-109 

94-35-110 
94-35-111 
94-35-112 

94-35-113 

94-35-114 

94-35-115 


Subject   Matter 
lie  pealed 

Repealed 

Innkeepers  and 
carriers  refusing  to 
receive  guests 

Inspection  of  mines- 
penalties  dams  and 
reservoirs,  unsafe 


Proposed  Montana 
Criminal  Code 


Subject   Matter 


Covered  by  04-301  to  04-303 


Transfer  out  of  Criminal  Code 


Intoxicating  liquors —  94-5-609 
penalty  for  giving  or 
selling  to  any  person 
under  the  age  of 
twenty-one  years 


Unlawful  Trans- 
actions with  Minors. 


Jurisdiction  of 
offenses 


Covered  by  95-302  and  95-304 


Possession  of  beer  or  94-0-610 
liquor  by  minor — 
misdemeanor 

"Intoxicating"  liquor     94-201 
defined 

Intoxicated  None 

physicians,  acts  of 

Intoxication  of  None 

engineers,  conductors 
or  drivers  of  locomo- 
tives or  cars 

Issuing  fictitious  bills  94-6-311 


of  lading,  etc. 

Issuing  fictitious 
warehouse  receipts 


94-6-303 

94-6-311 

94-6-303 

None 


Erroneous  bills  of 
lading  or  receipts 
issued  in  good  faith 

Duplicate  receipts  94-6-311 

must  he  marked  94-0-303 

"duplicate" 

Selling,  etc.,  property  94-6-303 
received  for  transpor- 
tation or  storage 

Issuing  or  circulating  94-6-311 


Possession  of  Intoxi- 
cating Substances  by 
Minors. 

General  Definitions. 


paper  money 


94-0-303 


Forgery. 
Theft. 

Forgery. 
Theft. 


Forgery. 
Theft. 


Theft. 


Forgerv. 
Theft.  ' 
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ROM,  Title  9-t 
Old  Section 

94-35-116 

94-35-117  to 
94-35-120 

94-35-121 


94-35-122 

94-35-123 
94-35-124 
94-35-125 


94-35-126  to 
94-35-134 

94-35-135 

94-35-136 

94-35-137 

94-35-138 

94-35-139 

94-35-140 
94-35-141 
94-35-142 
94-35-143 
94-35-144 


Subject  Matter 
Leaving  gates  open 


Proposed  Montana 
Criminal  Code 

94-6-102 


Obstructing  Shoreline    94-S-201 


Subject  Mattei- 
Criminal  Mischief. 
Public  Nuisance. 


Making  a  false  return  94-7-401        Official  Misconduct, 
or  record  of  marriage  Covered  by  48-124 


Maliciously  procuring   94-7-203 
warrant 


False  Swearing. 


False  Swearing. 
Creating  a  Hazard. 


Repealed 

Penalty  for  violation     94-7-203 

Mining  shafts,  drifts     94-8-203 
or  cuts  to  be  covered 
or  fenced,  when — 
penalty 

Mine  Shafts  Transfer  out  of  Criminal  Code 

Repealed 

Repealed 

Minors,  admission  of,  Covered  by  10-617 
to  place  of  prostitution 

Minors  sixteen — -  None 

permitting  to 
frequent  dance  halls 


Obstructing  attempts     94-7-302 
to  extinguish  fires 


Obstructing  ford 
near  ferry 


None 
94-7-401 


Omission   of  duty 
by  public  officer 

Offense  for  which  no     95-2206.3 
penalty  is  prescribed 

Oppression  and  injury  94-7-401 
bv  an  officer 


Officers  of  fire 
departments  issuing 
false   certificates   of 
exemption 

94-35-145  Oleomargarine 


94-7-401 
94-8-307 


Obstructing  a  Peace 
Officer  or  Public 
Servant. 


Official  Misconduct. 

When  No  Penalty  is 
Specified. 

Official  Misconduct. 


Official  Misconduct. 

Mistreating 

Prisoners. 


Covered  bv 
94-6-309 


27-503 
Deceptive  Bus.  Prac. 
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ROM,  Title  0-1 
Old  Section 

94-35-14(5 


1)4-35-147 
94-35-148 
94-35-149 

94-35-150 

94-35-151 


94-35-152  to 
94-35-152.18 

94-35-153  to 
94-35-162 

94-35-163  to 
94-35-165 

94-35-166 


94-35-167 

94-35-168 
94-35-169 

94-35-170 

94-35-171 


94-35-172 

94-35-173 
94-35-174 


Subject    Matter 

Oleomargarine 

Penalty 
Repealed 
Personating  officer 

Penalty  for 
violation  of  act 

Pestlious«  — establish- 
ing or  keeping  within 
cities,  towns,  etc. 

Repealed 

Repealed 

Prize  fights 

Public  administrator, 
neglect  or  violation 
of  duty  by 

Public  nuisances 
defined 

Unequal  damage 

Public  officers — 
resisting  in  the  dis- 
charge of  their  duties 

Public  officers — 
assault,  etc.,  by,  under 
color  or  authority 

Putting  extraneous 
substances  in  packages 
of  goods  usually  sold 
by  weight  with  intent 
to  increase  the  weight 

Sale  of  diseased  car- 
casses without 
inspection  forbidden 

Penalty 

Railroads — animals 
killed  bv 


Proposed    Montana 

Criminal  Code  Subject    Mailer 

Covered  by  27-521 

Deceptive  Bus.  Prac. 


94-6-309 
94-6-309 


Deceptive  Bus.  Prac. 


Impersonating  a 
Public  Servant. 

Impersonating  a 
Public  Servant. 


94-7-210 
94-7-210 
Covered  bv  i 


None 


94-7-401        Official  Misconduct. 


94-8-201        Public  Nuisance. 


94-8-201        Public  Nuisance. 

94-7-302        Obstructing  a  Peace 
Officer  or  Public 
Servant. 

94-7-401        Official  Misconduct. 

94-5-201        Assault. 

94-5-202        Aggravated  Assault. 

94-6-309        Deceptive  Business 

Practices. 
94-6-303        Theft. 


Covered  by  46-408 

Covered  by  46-412 

Transfer  out  of  Criminal  Code 


L89 


ROM,  Title  94 
Old  Section 

94-35-175 


94-35-176 
94-35-177 

94-35-178 
94-35-179 

94-35-180 


Proposed  Montana 
Subject  Matter  Criminal  Code  Subject  Matter 

Violating  railroad  Transfer  out  of  Criminal  Code 

regulations 

Repealed 

Refusing  to  aid  94-7-304        Failure  to  Aid  Peace 

officers  in  arrest  Officer. 

Refusing  to  disperse     94-8-102        Failure  to  Disperse. 

Covered  by  69-4009 


Removing  skin  of 
animal 


Returning  to  take  94-7-302 

possession  of  lands 

after  being  removed 

by  legal  proceedings       94-7-309 


Obstructing  a  Peace 
Officer  or  Public 
Servant. 
Criminal  Contempt. 


94-35-181 

Riot  defined 

94-8-103 

Riot. 

94-35-182 

Penalty 

94-8-103 

Riot. 

94-35-183 

Rout  defined 

94-403 
94-8-103 

Attempt. 
Riot. 

94-35-184 

Sale  or  manufacture 
of  Maxim  silencers 
and  various  explosives 
for  wrongful  use  a 
felony 

94-6-105 
94-8-202 

Possession  of 
Explosives. 
Illegal  Weapons. 

94-35-185 

Who  arc  principals 

94-6-1 05 
94-207 

Possession  of 

Explosives. 

When  Accountability 

Exists. 

94  35-186 

I'ossession  presump- 
tive evidence  of  what 

None 

94-35-187  to 
94-35-189 

Diseased  Sheep 

Covered  by  46-237  and  46-238 

94-35-190  to 
94-35-192 

Importing  Diseased 
Cattle 

Covered  by  46-237.  46-238  and 
46-245 

94-35-193 


94-35-194 


94 -35-195 


State  veterinary  Covered  by  46-210 

surgeon — disobeying 
order  of 

Obstructing  veterinary  94-7-302        Obstructing  a  Peace 
surgeon  Off icer  or  Public 

Servant. 
Covered  bv  46-210 


Schoolteachers — 
abuse  of 


94-5-611        Intimidation. 
Covered  bv  75-2408 
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BCM,  Title  94 

Old    Section 

94-35-196 


94-35-197 
94-35-198 

94-35-199 
94-35-200 

94-35-201 

94-35-202 

94-35-203 

94-35-204  to 
94-35-207 

94-35-208  to 
94-35-210 

94-35-211 
94-35-212 

94-35-213 
94-35-214 

94-35-215 

94-35-21 G 
94-35-217 


Subject    Matter 

Selling  houses  at 
auction — recording 

sales 

Selling  merchandise        None 
at  cam])  meeting 

Persons  who  may  sell  None 
merchandise  at  camp 
meetings 

Repealed 

Sheepherder — aban- 
donment of  sheep  by- 
penalty 

Stealing  rides  upon 
eats  or  locomotives 


Proposed    Montana 

Criminal   Code  Subjecl    Matter 

Covered  by  66-210  and  66-228 


Stealing  rides  on 
trucks,  rods  or 
breakbeams 

Trainmen  constituted 
peace  officers 

Forfeiture  of 
Vehicles— Theft 

Tobacco;  Lawyers 
Soliciting  Business 

Steam  boilers — 
mismanagement  of 

Steam  boilers — 
operating  without 

license,   misdemeanor 

Unsafe  steam  boilers 

False  certificate  of 
boiler  inspection 

Suicide — aiding  or 
encouraging  a  felony 


Transfer  out  of  Criminal  Code 

94-6-305        Theft  of  Labor  or 
Services  or  Use  of 
Property. 

94-6-305  Theft  of  Labor  or 
Services  or  Use  of 
Property. 

Transfer  out  of  Criminal  Code 

Title  95,  Chap.  33 

None 

94-8-203        Creating  a  Hazard. 

Covered  bv  69-1508 


94-6-203        Creating  a  Hazard. 
Covered  by  69-1511 

94-7-204        Unsworn  Falsifi- 
cation to  Authorities. 
Covered  bv  69-1511 


95-5-101 
94-5-106 


Criminal  Homicide. 

Aiding  < 

Sucide. 


Aiding  or  Soliciting 


Sunday,  certain  activi-  None 
ties  on,  forbidden 

Tainted  food—  Covered  by  27-703  and  27-710 

disposing  of  94-6-309        Deceptive  Bus.  Prac. 
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RCM,  Title  94 
Old  Section 

94-35-218  to 
94-35-221 

94-35-221.1  to 
94-35-221.4 

94-35-221.5  to 
94-35-221.6 


Subject  Matter 

Telegraph  and  Mis- 
cellaneous Offenses 


Proposed  Montana 
Criminal  Code 

94-8-303 


Party  Line  Violations  94-8-204 


Subject  Matter 

Privacy  in 
Communications. 

Refusal  to  Yield 
Party  Line. 


Abuse,  harrassment  or  94-8-303 
extortion  by  telephone 


94-35-222  to 
94-35-225 

94-35-226 


94-35-227 

94-35-228 

94-35-229 
94-35-230 

94-35-231 

94-35-232 

94-35-233 

94-35-234 

!  14-35-235 
94-35-236 

94-35-237 

94-35-238 


-evidence  of  intent- 
venue  of  offenses- 
penalty 

Toy  Pistols 


Trademarks — fore- 
going  and  counter- 
feiting of, 
a  misdemeanor 

Trademarks — selling 
goods  which  bear 
counterfeit 

Definition  of  phrase 

"counterfeit 

trademarks'' 

"Trademark''   defined 

Perilling  casks,  etc., 
bearing  trademark 

( Jounterfeiting  certain 
trademarks 

Penalty  for  unlawful 
use  of  trademarks 

Record  of  certain 
trademarks 

Suits  to  protect 
certain  trademarks 

Penalties 

Penalties 


Privacy  in 

Communications. 
Covered  by  95-404 


None 


94-6-311 
95-2206.3 


94-6-309 
94-6-311 


Forgery. 

When  No  Penalty  is 

Specified. 


Deceptive  Bus.  Prae. 

Forgery. 


94-6-31 1        Forgery. 

Covered  by  85-101 
94-6-309 


Deceptive  Business 
Practices. 


Forgery. 


Trespassing  stock  94-6-203 


Penalty  for 

trespassing  stock 


94-6-311 

94-6-309  Deceptive  Bus.  Prac. 

Covered  by  85-102 

Covered  by  85-104 

94-6-309        Deceptive  Bus.  Prac. 

94.6-309        Deceptive  Business 
Practices. 

Criminal  Trespass 
to  Property. 

94-6-203        Criminal  Trespass 
to  Property. 
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RCM,  Title  94 
Old  Section 

Subject  .Matter 

Proposed    Mont: 
Criminal   Cod 

mil 

Subject   Matter 

94-35-239 

Fines  belong  to 
school  fund 

None 

94-35-240 

When  act  applicable 

None 

94-35-241 

Unauthorized  com- 
munication with 
convict 

94-7-307 

Introducing 
( lontraband. 

94-35-242  to 
94-35-244 

I  ii lawful  Assembly 

Miscellaneous 

Offenses 

94-8-102 

Failure  to  Disperse. 

94-35-245 

Magistrate  refusing 

neglecting  to 
disperse  rioters 

or  94-7-401 

Official  Misconduct. 

94-35-246 

Unlawful  entries 

Covered  by  62-505 

in  races 

94-35-247 

Name  of  race  horse 

Covered 

by  62-505 

94-35-248 

Vagrants 

94-8-105 

Failure  of  Suspicious 
Persons  to 
Cooperate. 

94-35-249 

Vending  or  eoin-op( 

>r-  94-6-303 

Theft. 

94-35-250 


ated    machines    opera- 
tion with  counterfeit 
slu,c:s 

Penalty  for   manufac- 
turing tokens,  etc., 
for  unlawful  use 


94-6-311        Forgery. 


94-35-251 

Violation  of  duty 

by 

None 

employees  of  railroad 

companies 

94-35-252 

Violation  of  duty 
of  railroads 

None 

94-35-253 

Wearing  certain 
uniforms  prohibit* 

•d 

94-7-210 

94-35-254 

Wearing  mark  or 
disguise 

None 

94-35-255 

Wilfully  poisoning 
food,  medicine 
or  water 

94-5-202 
94-6-1 02 

94-35-256 

Workmen — false    rep- 
resentation to  procure 

94-6-308 

94  "5-257 

Penalty 

94-6-308 

Impersonating  a 
Public  Servant. 


Aggravated  Assault. 
<  Y'miinal  Mischief. 


Deceptive  Practices. 


Deceptive  Practices. 
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ROM,  Title  94 
Old  Section 

94-35-258 


94-35-259 
94-35-260 


94-35-261 

94-35-262 

94-35-263 

94-35-264 


94-35-265 


94-35-266  to 
94-35-268 

94-35-269 


Subject  Matter 

Endurance  races  of 
horses  prohibited 

Penalty 

State  tax  stamp — 
failure  to  affix  or  can- 
cel— removal — penalty 
— counterfeiting  tax 
stamp  or  insignia  on 
Montana  or  other 
state1 — penalty 

Importing  or  selling 
machinery  with  lat- 
ered,  defaced  or  re- 
moved serial  number 


Proposed  Montana 
Criminal  Code 

94-8-107 


Subject  Matter 

C'rucltv  to  Animals. 


94-8-107        Cruelty  to  Animals. 
Transfer  out  of  Criminal  Code 


94-6-309        Deceptive  Bus.  Prac. 
94-6-312        Obscuring  the  Ident- 
ity of  a  Machine. 


Altering,  defacing  or     94-6-312 
removing  serial  num- 
ber of  farm  machinery 


Obscuring  the  Ident- 
ity of  a  Machine. 


Penalty 


94-6-312        Obscuring  the  Ident- 
ity of  a  Machine. 

94-7-307        Introducing 
Contraband. 


Creatine:  a  Hazard. 


94-35-270 


94-35-271  Penalty 


Furnishing  certain 
articles  to  and  receiv- 
ing articles  from  pris- 
oners in  state  prison — 
receiving  such  articles 
by   prisoners — felony 

Abandoning  or  permit-  94-8-203 
ting  abandoned  icebox 
in  dangerous  condition 
— penalty 

Repealed 

Hunting  in  careless  or  94-8-203 
reckless  manner — fail- 
ure to  assist  person  in- 
jured or  wounded — 
misdemeanor 

Delivery  of  grain  con-  94-6-309  Deceptive  Bus.  Prac. 
taining  toxic  chemicals  Covered  by  27-703,  27-710,  27-713 
to  public  warehouses 

Covered  by  27-720,  27-710,  27-713 
94-6-309        Deceptive  Bus.  Prac. 


Creating  a  Hazard. 
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RCM,  Title  04 
Old  Section 

94-35-271.1 


94-35-271.2 

94-35-271.3 
94-35-272 

94-35-273 


Subject   Matter 


Proposed   Montana 

Criminal  Code 


94-35-274 


94-35-275 


94-3601 
94-3602 
94-3603 

94  3604 
94-3605 

94-3606 
94-3607 

94-3608 


Subject  Matter 

Coloration  of  wheat,       94-6-309        Deceptive  Bus.  Prac. 
oats,  rye  or  barley         Covered  by  27-720,  27-710,  27-713 
treated  with  injurious 
or  toxic  substances 

Sale  or  offering  for  94-6-309  Deceptive  Bus.  Prac. 
sale  product  in  viola-  Covered  by  27-703,  27-710,  27-713 
tion  of  act  prohibited 


Violation  constitutes 
misdemeanor 

Unlawful  operation, 
use,  interference,  or 
tampering  of  aircraft 
— penalty 

Switchblade  knives — 
possession,  selling,  us- 
ing, giving,  or  offering 
for  sale — penalty- 
collectors 


Recording  of  conversa-  94-8-303 
tion  without  know- 
ledge of  parties 
prohibited 


Covered  by  27-705 

94-6-309        Deceptive  Bus.  Prac. 

94-8-203        Creating  a  Hazard. 


94-8-202        Illegal  Weapons. 


Public  officials  and 
public  meetings 
exempt — warning  of 
recording 

Obscene  literature 

Penalty 

Tn decent  exposures, 
exhibitions  and 

pictures 

Seizures  of  indecent 
articles   authorized 


94-8-303 


94-8-301 

94-8-301 

94-8-301 
94-5-504 
94-8-101 


Privacy  in 
Communications. 


Privacy  in 
Communications. 


Obscenity. 

Obscenity. 

Obscenity. 
Indecent  Exposure. 
Disorderlv  Conduct. 


Covered  by  95-702,  95-205 


Their  character  to  be     Covered  by  95-712,  95-713,  95-714 

summarily 
determined 


Their  destruction 

Keeping  or  residing 
in  a  house  of  ill  fame 

Keeping  disorderly 

houses 


Covered  bv  95-715 


94-5-603 
94-5-603 


Promoting 
Prostitution. 

Promoting 
Prostitution. 
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ROM,  Title  04 
Old  Section 

94-3609 


94-3610 


94-3611  to 
94-3619 

94-3701 


94-3702 


94-3703 


94-3704 


Subject  Mattei- 
Advertising  to 
produce  miscarriage 

Enticing  to  place  of 
gambling  or 
prostitution 

Obscenity-literature- 
indecent  exposure,  etc. 

Pawnbrokers — doing 
business  without  a 
license 

Failure  to  keep 
register 


Proposed  Montana 
Criminal  Code 


Subject  Matter 


None 


94-5-603 


None 


Promoting 
Prostitution. 


Covered  by  66-1601,  84-3201 
95-2206.3      When  No  Penalty 
is  Specified. 

Covered  by  66-1606 
95-2206.3      When  No  Penalty 

is  Specified. 
94-5-609        Unlawful  Transac- 
tions with  Minors. 

Covered  by  66-1601 
95-2206.3    '  When  No  Penalty 
is  Specified. 

Failure  to  produce         Covered  by  66-1606 
register  for  inspection  95-2206.3      When  No  Penalty 


Rate  of  interest 


is  Specified. 

94-3801 

Perjury  defined 

94-7-202 

Perjury. 

94-3802 

Oath  defined 

94-7-202 

Perjury. 

94-3803 

Oath  of  office 

None 

94-3804 

Witnesses  before 
legislative  assembly 

94-7-101 
94-7-202 

Definition  of  Terms 
Perjury. 

94-3805 

Penalty  for 

testifying  falsely 

94-7-203 
94-7-202 

False  Swearing. 
Perjury. 

94-3S06  to 
94-3808 

Perjury 

94-7-202 

Perjury. 

94-3809 

Making  depositions, 
etc.,  when  deemed 
complete 

94-7-202 
94-7-101 

Perjury. 

Definition  of  Terms 

94-3810 

Statement  of  that 
which  one  does  not 
know  to  be  true 

94-7-202 

Perjury. 

94-3811 

Punishment  of  perjury 

94-7-202 

Perjury. 

94-3812 

Subornation  of 
perjury 

94-7-202 
94-401 

Perjury. 
Solicitation. 

94-3813 

Procuring  the  execu- 
tion of  innocent  person 

94-5-101 

Criminal  Homicide. 
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KCM,  Title  94 
Old   Suction 

94-3901 


H4-3902 
94-8903 

94-3904 

94-3905 

94-3906 
94-3907 
94-3908 

94-3909 

3910 


Subject    Mutter 


Proposed  Montana 
Criminal  Code 


Subject    Matter 


3911 


3912 


Acting  in  a  public         None 
capacity  without  being 
qualified 

Acts  of  officers  None 

de  facto  not  affected 

Giving  or  offering  94-7-102 

bribes  to  executive 

officers 

Asking  or  receiving       94-7-102 
bribes 

Kesisting  officers  94-7-302 


Extortion 

Officers  illegally  inter- 
ested in  contracts 

Presenting  fraudulent 
bills  or  claims  for  al- 
lowance or  payment 

Buying  appointments 
to  office 

Taking  rewards 
for  deputation 


94-7-303 

94-6-303 

94-7-401 

94-7-401 
Covered 

94-7-401 
94-6-303 
94-6-311 

94-7-102 


Exercising  functions 
of  office  wrongfully 

Refusal  to  surrender 
books,  etc.  to  successor 


Applicability  of  chap- 
ter to  administrative 
and  ministerial 
officers 


94-7-102 


94-7-105 


94-7-210 

94-7-401 

Covered 
94-7-401 
94-7-209 


94-7-101 


Bribery  in  Official 
and  Political 
Matters. 

Bribery  in  Official 
and  Political 
Matters. 

Obstructing  a  Peace 

( )fficer  or  Public 

Servant. 

(  Mistructing  Justice. 

Theft. 

Official  Misconduct. 

( )fficial  Misconduct, 
by  59-501,  502  and  503 

Official  Misconduct. 

Theft. 

Forgery. 

Bribery  in  Official 
and  Political 
Matters. 

Bribery  in  Official 
and  Political 
Matters. 
Gifts  to  Public 
Servants  by  Persons 
Subject  to  Their 
Jurisdiction. 

Impersonating  a 
Public  Officer. 
Official  Misconduct. 

by  59-531 

( )ff icial  Misconduct. 
Tampering  with 
Public  Records  or 
Information. 

Definition  of  Terms. 
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RCM,  Title  94 
Old  Section 

.1914 


3915 

3916 

3917 

3918 

3919 
3920 

4001 
4002 


Subject  Mattei- 


Proposed  Montana 
Criminal  Code 


4003 

4004 

4005 
4101 
4102 


False  certificates  by 
public  officers 


Subject  Matter 

94-7-209        Tampering  with 
Public  Records  or 
Information. 

94-7-203        False  Swearing. 


Officer  refusing  to         94-7-401        Official  Misconduct, 
receive  or  arrest  par-  Covered  by  16-2702,  95-603 
ties  charged  with 
crime 

Delaying  to  take  per-  94-7-401        Official  Misconduct, 
son  arrested  before  a  Covered  by  95-901 
magistrate 


Inhumanity  to  94-8-307 

prisoners 

Confessions  obtained     94-8-307 
by  duress  or  inhuman 
practices 

Violation  of  law  a  mis-  94-8-307 
demeanor — penalty 


Mistreating 
Prisoners. 

Mistreating 
Prisoners. 


Mistreating 
Prisoners. 


94-7-504        Bringing  Armed  Men 
into  the  State. 


94-8-304        Gambling 


94-8-304        Gambling. 


Importing  persons  to 
discharge  duties  of 
peace  officers 
prohibited 

Conducting  certain 
pool  games  a 
misdemeanor 

Conducting  certain 
pool  games  a  misde- 
meanor— playing 
games — punishment 
en- 
closing hour  for  pool  None 
halls  billiard  halls 
and  bowling  alleys 

Penalty  for  permitting  Covered  by   10-617 
minors  in  pool  or  bil- 
liard hall 


Penalty  for 
violation  of  act 

Kape  defined 


94-8-304 
94-5-503 


When  physical  ability  94-5-503 
must  be  proved 


(J  ambling. 

Sexual    Intercourse 
Wihout  Consent. 

Sexual   Intercourse 
Without  Consent. 
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RCM, 

Title  94 

1 

'roposed  Montana 

Old  f 

Section 

Subject    Matter 

Criminal  Code 

Subject   Matter 

4103 

Penetration   sufficient  94-5-501 

Definition  of  Terms, 

4104 

Punishment  for  rape 

94-5-502 

Sexual  Assault. 

4105 

Abduction  of  women 

94-5-302 
94-5-611 
94-5-603 

94-5-101 

Kidnapping. 

Intimidation. 
Promoting 
Prostitution. 
Definition  of  Terms 

4106 

Lewd  and  lascivious 

94-5-502 

Sexual  Assault. 

acts  upon  children 

94-5-505 

Deviate  Sexual 
Conduct. 

4107 


4108 

4109  to 
4117 

41  IS 


4119 


4120 


4201 

4202 

4203 
4204 
4205 
4206 
4207 
420S 


Open  and  notorious 
adultery  and 
fornication 


94-8-301        Obsceity. 


Seduction — penalty  None 

Other  Sexual  Crimes  94-5-603 

Crime  against  nature  94-6-505 

Penetration  sufficient  94-5-501 
to  complete  the  crime 

Child  under  the  age  of  94-5-505 
sixteen  cannot  be 

accomplice  94-5-501 

94-207 

Rescuing  prisoners  94-7-306 

Retaking  goods  from  94-6-303 
custody  of  officer 


Escapes  from  state 
prison — punishment 

Attempt  to  escape  94-7-306 

from  state  prison  94-403 

Escapes  from  other  94-7-306 
than  state  prisons 

Officers  suffering  94-7-306 

convicts  to  escape 

Assisting  prisoners  94-7-306 
to  escape 

Carrying  into  prison  94-7-306 
things  useful  to  aid  in  94-7-307 
an   escape 


Promoting 

Prostitution. 

Deviate  Sexual 
Conduct. 

Definition  of  Terms. 


Deviate  Sexual 

Conduct. 

Definition  of  Terms. 

When  Accountability 

Exists. 

Escape. 

Theft. 


94-7-306        Escape. 


Escape. 
Attmept. 

Escape. 

Escape. 

Escape. 

Escape. 

Transfering  Contra- 
band. 
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ROM.  Title  94 
Old  Section 


4209 


4301  to 

4303 

4401  to 
4405 


4406 


4407 


440S 


4409  to 
4427 


4501 

4502 

4601  to 
4602 

4603 

4604 

4605 

4606 

4607 

4701  to 
4703 

4704 


Subject  Mattei- 
Expense  of  trial 
for  escape 


Proposed  Montana 

Criminal  Code  Subject  Matter 

Transfer  out  of  Criminal  Code 


Robbery 

Sedition — Criminal 
Syndicalism — Display 
of  Eed  Flay 

Penalty 


Penalty  for  certain 
unlawful  assemblings 
to  advocate 
forbidden  acts 

Penalty — penalty  for 
owner  of  premises 

Sedition — Criminal 
Syndicalism  Display 
of  Red  Flay 

Treason,  who  can 
commit 


94-5-401        Robbery. 


None 


94-7-503 

94-6-102 

94-8-103 
94-7-503 

94-7-503 
Xone 

94-7-501 


Criminal 

Syndicalism. 

( Yiminal  Mischief. 

Riot. 

Criminal 

Syndicalism. 


Criminal 

Syndicalism. 


Treason. 


Misprison  of  treason      94-7-501        Treason. 


Unlawful   removal  of 
dead  body 

Who  are  charged  with 
the  duty  of  burial 

Punishment  for 
omitting  to  bury 

Who  are  entitled  to 
custody  of  a  body 

Arresting  or  attaching 
a  dead  body 

I  )e facing  tombs 
or  monuments 

Punishments —  At- 
tempts and  Other 
General  Provisions 

Contempts,  how 
punishable 


Covered  by  Title  69,  Chap.  23 
94-6-102        Criminal  Mischief. 

Covered  by  69-5106  and  9-601 

None 

Covered  by  9-601 

None 

94-6-102 

94-106 


Criminal  Mischief. 


Effect  of  Former 

Prosecution. 


94-7-309        Criminal   Contempt. 
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RCM,  Title  94 

Old    Sect  inn 

4705 


4706 


Subject    Matter 


Proposed   Montana 
Criminal   Code 


4707 
4708 

4709 


4710 
4711 
4712 


4713  to 
4715 

4710  to 
4717 

4718 

4719 


4720 


4721 

4722  to 
4724 


4725 


Mitigation  of  punish-     94-7-310 
ment  in  certain  cases 


Aiding  in 
misdemeanor 


94-207 
94-208 


Sending  letters,  when     95-35-312 
deemed  complete 

Kemoval  from  office      94-7-401 

for  neglect  of  official 

duty 

Omission  to  perform     94-202 
duty,  when  punishable  94-205 


94-206 

Attempts  to  commit      94-403 
crime,  how  punishable 

Attempts  to  commit      94-403 
crime,  how  punishable 

Commission  of  offense  94-205 
while  unsuccessfully 
attempting  another 

Punishments— and  95-1507 

( )ther  General 

Provisions 

Repealed 

Imprisonment  for  life  None 

Fine  may  be  added  to  None 
imprisonment 

Civil  rights  of  convict    95-2227 
suspended 

Civil  death  None 


Punishment — 
and  Other 
General  Provisions 

Forfeitures 


95-2227 


Subject    Matter 

Criminal  Contempt; 
Prosecution  and 
Punishment. 

When  Account- 
ability Fxists. 
Separate  Convictions 
of  Persons 
Accountable. 

Same. 


Official  Misconduct. 


Voluntary  Acts. 
Casual  Relationships 
Between — Conduct 
and  Result. 
Accountability  for 
Conduct  of  Another. 

Attempt. 

Attempt. 

Casual  Relationships 

1  between — Conduct 

and  Result. 

Persistent  Felony 
Offender. 


Effect  of  Conviction. 


E fleet  of  Conviction. 


95-35-409      Same 


—201- 


RCM,  Title  04 
Old  Section 

4801 


4S02 


Subject    Matter 


Proposed  Montana 
Criminal  Code 


4809 


5302 


5303 


No  person  punishable    95-35-403 
but  on  legal  conviction 


Public  offense,  95-35-404 

how  prosecuted 


Subject  Matter 

No  Person  Punish- 
able but  on  Legal 
Conviction. 

Public  Offenses, 
How  Prosecuted. 


4,803 

Repealed 

4804 

Parties  to  a                     95-35-405 

criminal  action 

Parties  to  a 
Criminal  Action. 

4805 

Repealed 

4806 

Rights  of  a  defendant  95-35-406 
in  a  criminal  action 

Rights  of  Defendant 
in  a  Criminal  Action 

4807 

Repealed 

4808 

No  person  to  be  a  wit-  95-35-407 

No  Person  to  be  a 

ness  against  himself  in 
a  criminal  action  or  to 
be  unnecessarily 
restrained 


No  person  to  be  con-  95-35-408 
victed  but  upon  verdict 
or  judgment 


94-302 


None 


None 


94-7-302 


94-7-304 


4901  to 
4917 

Repealed 

5001  to 
5005 

Lawful  Resistance 

5101  to 
5116 

Security  to  keep 
the  peace 

5201  to 
5202 

Police  in  Cities  and 
Towns  Their  Admit- 
tance at  Public 
meetings 

5301 

Power  of  sheriff  in 
overcoming  resistance 

Witness  Against 
Himself  in  a  Crimi- 
nal Action  or  to  be 
Unnecessarily 

Restrained. 

No  Person  to  be 
Convicted  but  Upon 
Verdict  or  Judgment. 


Use  of  Force  in 
Defense  of  Person. 


Officer  to  certify  to 
court  the  name  of 
resisters,  etc. 

Governor  to  order  out  Covered  by  77-107 
the  militia  to  aid  in 
executing   process 


Obstructing  a  Peace 
( >fficer  or  Public 
Servant. 

Failure  to  Aid  a 
Peace  Officer. 
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RCM,   Title   94  ['reposed   .Montana 

Old   Section  Subject    Matter  Criminal   Code  Subject    Matter 

5304  Magistrates  and  offi-  94-8-102        failure  to  Disperse, 
cers  to  command  riot- 
ers to  disperse 

5305  To  arrest  rioters  if       94-8-102        Failure  to  Disperse, 
they  do  not  disperse       94-8-103        Riot. 

Covered  by  95-609 

5306  Officers  who  may  None 
order  out  the  militia 

5307  Commanding  officer       Covered  by  77-109 
and  troops  to  obey 

the  order 

5308  to  Suppression  of  Riots     Covered  bv  77-121 
5310 

5311  Conduct  of  troops  Covered  by  77-121,  95-602 

5312  Governor  may  declare  Covered  by  77-107 
a  county  in  a  state  of 

insurrection 

5313  Governor  may  revoke  Covered  by  77-104 
the  proclamation 

5314  Liability  of  officers       None 
for  neglect  of  duties 
concerning  unlawful  or 
riotous  assembly 

5401  to  Impeachment  95-3401  to    Same. 

5419  95-3419 

5501  to  Removal  of  Officers       94-7-401        Official  Misconduct. 

5516  Otherwise  than  by 

[mpeachment 

5601  to  Repealed 

5619 

5701  to  Time  of  Commencing     94-107  General  Time 

5706  Criminal  Actions  Limitations. 

5S01  to  Repealed 

6413 

6414  Presumption  of  law,       95-35-101      Contents  of 
etc.,  need  not  be  stated  Indictment  or 

information. 

6415  Judgments,  etc.,  how     95-35-102      Pleading  Judgment, 
pleaded 

6416  Private  statutes.  95-35-103       Pleading  Private 
bow  pleaded  Statutes. 
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RCM,  Title  '.'4 
Old  Section 

6417 
6418 


6419 


6429 

6430  to 

6808 

6808.1  to 
6808.5 

6S09  to 
7202 

7203 


7204 


Subject   Matter 

Pleading;  for  libel 


Proposed  Montana 
Criminal  Code 

95-35-104 


Pleading-  for  forgery,    95-35-105 
where  instrument  has 
been  destroyed  or 
withhold  by  defendant 

Pleading  for  perjury    95-35-106 

or  subordination  of 

perjury 


6420 

Pleading  for  larceny 
or  embezzlement 

95-35-107 

6421 

Pleading  for  selling, 
exhibiting,   etc.,  lewd 
and  obscene  books 

None 

6422 

Repealed 

6423 

Distinction   between 

94-207 

Subject  Matter 

Pleading  Defamation 

Pleading  Forgery 
Where  Documents 
are  Missing. 

Pleading  Perjury. 


Pleading  Theft. 


accessory  before  the 
fact  and  principal 
abrogated 


(1424 

Indictment  against          94-207 

accessory 

6425 

Accessory  may  be  indi-  94-20S 
cated  and  tried,  though 
principal  has  not  been 

6426  to 
642S 

Repealed 

When  Accounta- 
bility Exists. 


When  Account- 
ability Exists. 

Separate  Conviction 
of  Persons 
Accountable. 


Allegation  as  to  part-  95-35-108      Pleading  Partner- 
nership  property  ship  Property. 

Repealed 


Double  Jeopardy 
Repealed 


94-106  Effect  of  Former 

Prosecution. 


72!).-) 


Defendant  presumed  95-35-401      Reasonable  Doubt; 
innocent — reasonable  Presumption  of 

doubt  Innocence. 

Reasonable  doubt  as  95-35-402      Conviction  of  Lesser 
to  degree  convicts  only  Included  Offense. 

of  lowest 

Repealed 
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RCM, 
Old 

7206 


Title  94 

Section 


7207 

720S 
7209 

7210 
7211 
721 2 


Proposed   Mont;: 
Subject   Matter  Criminal  Code 

Discharging  defendant  95-35-203 

that  he  may  be  a 

witness 

Discharging  defendant  95-35-203 

that  he  may  be  a 

witness 

Effect  of  such  95-35-203 

discharge 

Rules  of  evidence  in     95-35-301 
civil  actions  applicable 
to  criminal  cases 

Evidence  on  trial  for  94-7-501 
treason 

Evidence  on  trial  for  95-35-302 

conspiracy 

When  burden  of  proof  95-35-303 

shifts  in  trial  for 

murder 


Subject    Matter 

Defendant  as 
Witness. 


Defendant  as 

Witness. 


Defendant  as 
Witness. 

Rules  of  Evidence. 


Treason. 

Evidence  for 
Conspiracy. 

Defendants  Burden 
in  Homicide  Trial. 


7213 

All  witnesses  need 
not  be  called 

None 

7214 

Evidence  on  trial 

95-35-304 

Evidence  for 

for  bigamy 

Bigamy. 

7215 

Evidence  upon  a  trial  95-35-305 
for  forging  bank  bills 

Evidence  for 
Eorgerv  of  Bank 
Bill. 

7216 

Evidence  upon  trial 
for  abortion  and  entic- 
ing females  for  pur- 
pose of  prostitution 

95-35-306 

Evidence  for 
Abortion  and 
Prostitution. 

7217 

Proof  of  corporation 
by  reputation 

95-35-307 

Proof  of  Corporation 
by   Reputation. 

721 S 

Evidence  on  a  trial  for 

selling,  etc..  lottery 
tickets 

95-35-308 

Evidence  for 

Lottery. 

7219 

Evidence  of  false 
pretenses 

95-35-309 

Evidence  of 
Deceptive    Practices. 

7220 

Conviction   on  testi- 

95-35-310 

Testimony  of 

mony  of  accomplice 

Persons  Legally 
Accountable. 

7221   to 
7239 

Repealed 
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RCM,  Title  94 
Old  Section 

Subject  Matter 

Proposed  Montana 

Criminal  Code                   Subject  Matter 

7240 

Trials  for  larceny 

95-35-311      Evidence  for 
Theft. 

7301  to 
7306 

Repealed 

7307 

When  discharged  with-  94-106 
out  verdict,  cause  to  be 
again  tried 

Effect  of  Former 
Prosecution. 

7308  to 
7841 

Repealed 

7901  t  o 
7902 

Uniform  Act  for  Out-  95-3101 
of  State  Parolee 
Supervision 

Same. 

8001  to 

8507 

Repealed 

851 18 


8509 


8510 

S601  to 

8718 

8801 

8802 

8803 


Sureties  for  guaran-    None 
teed  arrest  bond  cer- 
tificates— filing  of  un- 
dertaking— guaran- 
teed arrest  bond 
certificate 

Violations  of  motor       None 
vehicle   laws — posting 
of  guaranteed  arrest 
bond  certificate  in  lieu 
of  cash 

Certification  of  names  None 
of  sureties — with- 
drawal by  surety 
company 


Repealed 


Who  are  competent 
witnesses 

Competency  of  hus- 
ban  and  wife  as 
witnesses 


95-35-201 
95-35-202 


When  the  defendant  is  95-35-203 
not  a  competent 
witness   and   when   he 
may  testifv 


Competent 
Witnesses. 

Husband  and  Wife 
as  Witnesses. 


Defendant  as 

Witness. 
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RCM,  Title  94 
Old  Section 

8804 


Subject   Matter 


Proposed   Montana 
Criminal  Code 


Subject   Matter 


Testimony  of  several     95-35-203      Defendant  as 
persons  concerned  in  Witness, 

commission  of  offense 
— privilege  and 
immunity 


8901  to 

Repealed 

8909 

9001  to 

Witnesses  from  with- 

95-35-204 

Witnesses  from 

9007 

out  State 

How  Secured  in 

Criminal  Proceedings 

Out-of-State. 

9201- 

Examination  of  Wit- 

95-35-205 

Examination  of 

9214 

nesses  of  Commission 

Out-of-State 

Witnesses. 

9301- 

Repealed 

9306 

9307 


9401  to 
9820 

9821  to 
9851 

9901  to 
9908 

94-100-1  to 
94-301-21 

94-401-1  to 
94-401-3 


94-501-1  to 
94-501-32 

94-601-1  to 
94-601-3 

94-701-1 


Covered  by  80-1405 


Expense  of  sending, 
etc.,  defendant  to 
asylum 

Repealed 


Probation,  Parole  and  95-2801  to    Same. 
Clemency  95-2830 

Bastardy  Proceedings  None 


Repealed 

Reward  for  Apprehen-  95-3201  to    Same. 

si  on  of  Fugitives  from  95-3203 

.Inst ice  and  Persons 

Committing   Robbery 

on  Certain 

Convevances 


Uniform  Criminal 
Extradition  Act 

Repealed 


95-2901  to    Same 
95-2932 


Persons  imprisoned  in  95-35-206      Same, 
state  prison  or  in  an- 
other comity,  how 


brought  before  a  court 
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RCM,  Title  94  Proposed  Montana 

Old  Section  Subject   Matter  Criminal  Code  Subject  Matter 

94-801-1  to  Fines  and  Forfeitures  95-3301  to    Same. 

94-801-2  —Disposal  of  95-3302 

94-901-1  to  Repealed 
94-901-18 

94-1001-1  to  Criminal  Law  None 

94-1001-11  Study  Commission 

94-1101-1  to  Interstate  Agreement   95-3001  to    Same. 

94-1101-6  on  Detainers  95-3006 
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